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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit. 

April Term, 1949. 


No. 10,448. 


Washington Gas Light Company, Appellant, 

v. 

Angelina Biancaniello, Administratrix, et al., Appellees. 


On Appeal from the United States District Court for the 

District of Columbia. 


BRIEF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This cause was tried in the United States District Court 
for the District of Columbia, before a judge and jury. 
Judgment was entered for plaintiffs, appellees here, in the 
total sum of $17,000.00 on June 8, 1949. (Joint Appendix 
2.) Defendant, appellant here, on June 17,1949 moved for 
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a judgment von obstante veridicto and, in the alternative, 
for a new trial (Joint Appendix 3), which motions were 
denied July 7, 1949. (Joint Appendix 4.) Appellant filed 
notice of appeal to this Court on July 22,1949. 

STATEMENT OF THE CASE. 

i On the evening of May 26, 1947, an explosion occurred in 
the basement of a house at 911 Decatur Street, N. W., in¬ 
flicting burns upon three men, the husband of the appellee, 
Mrs. Angelina Biancaniello, and his brother and nephew, 
the other two appellees. The husband died several days 
later from the burns, and the other two appellees recovered. 

The premises 911 Decatur Street were the home of de¬ 
cedent and his family, consisting of his wife and three 
daughters. Decedent was a tile setter. (R. 54.) On the 
evening in question, decedent was laying a wood-block floor¬ 
ing in the front room of his basement, using a highly volatile 
mastic called “Miracle Adhesive” for the purpose of glue¬ 
ing the blocks to the old concrete floor. His brother, 
Stephano, and his nephew, Anthony, were in the basement 
with him, merely watching the work. (R. 90-93; 106-107.) 

Suddenly, after about an hour had elapsed, there was a 
roar and a flash, some fire ensued and there was much 
smoke, in the course of which the three men were burned. 
Appellees’ theory was that leaking gas furnished by the 
appellant caused the explosion, while appellant contended 
that the vapors from the mastic were ignited by the pilot 
light or burner on the hot-water heater located in the rear 
portion of the basement. 

A description of the premises is pertinent. The house 
which faces south, is a typical, small row-house of which 
there are many hundreds in this City. It is about 17 feet 
wide, and consists of two stories and basement. The base¬ 
ment is partly above ground so that there are two windows 
in the front and under the porch, and two windows and a 
door in the rear. The basement is divided into a front and 
a rear room, the front room being approximately 14 feet 
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deep and the rear slightly smaller, the partition running 
from side-wall to side-wall with an archway in about the 
middle. In the rear room are an oil-burning furnace, the 
automatic gas-operated liot-water heater with constantly 
burning pilot, laundry tubs and a tile enclosed lavatory. 
Near a corner in the front room of the basement, formed by 
the front and east walls, the gas-meter is located, being 
hung nearer to the ceiling than the floor and on the east 
wall. The basement stairway comes down along the east 
wall in the front room, the bottom step facing the front 
wall about midway of the front room. (R. 159; and see 
the three photographs introduced by the appellees—their 
exhibits 1, 2 and 3.) 

It was the claim of the appellees that all the basement 
windows and the basement door were open at the time of 
the explosion. (A. 9.) Though immaterial to this appeal, 
the lieutenant in charge of the fire company that responded 
to the alarm contradicted this testimony with the exception 
of one of the front windows. (R. 490.) 

The front door of the house, opening onto a porch sev¬ 
eral steps above the sidewalk level, is located at the east 
end of the front, that is to say, on the right as one faces 
the house from the street. A hall leads from the front door 
toward the kitchen in the rear of the house and along its 
east wall. The telephone is located in this hall. (R. 183- 
184.) By comparison, the gas meter is located in the base¬ 
ment at a point below the floor of the hall near the front 
door and the telephone stand. (R. 176.) The living room 
is entered to the west of the hall through an archway. (R. 
200 - 201 .) 

Since appellees sought to derive some negligence from 
the occasions of several visits of appellant’s employees 
to the premises, it seems appropriate at this point to give 
these details. 

“Around April”, 1947, Mrs. Biancaniello says that she 
complained to appellant about a high gas bill. (A. 4-5.) 
Appellant had no evidence of such a complaint (A. 52-3), 
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but found that there had been one a year before. (A. 52.) 
In fact, the bills for the months in the year 1947 were not 
greatly different from one another (R. 474), and it there¬ 
fore seems clear that Mrs. Biancaniello was wrong about 
the time. 

On May 6,1947, appellant’s employee Ruddle came to the 
premises to change the gas meter because of “aged in ser¬ 
vice," a routine affair at certain intervals. (A. 42.) He 
did not go there pursuant to any complaint. (A. 42.) He 
changed the meter. (R. 375.) Upon turning the gas back 
on. he noticed a slight movement of the test hand on the 
meter, indicating a passage of gas in the system from one 
of the appliances or from somewhere in the line. (R. 375- 
376.) He then looked for a leak and found a very small 
one at the main burner stop cock to the water heater. He 
stopped that leak, but there was still “a very slight move¬ 
ment" by the test hand. He checked the gas range in the 
kitchen and the houseline, but “found no leaks at meter 
and appliances”. See Appellees’ exhibit 6-C (A. 69), and 
also R. 400-402. (A. 46.) However, an old gas range was 
found in the basement in the rear room, and it was dis¬ 
covered that “two or three keys” on this appliance had a 
slight leak. (R. 377-37S.) 

Ruddle testified that he also “found the safety was not 
working on the water heater.” (R. 378.) He left a pink 
tag at the house, stating thereon that the safety on the water 
heater was not working, and also that he found a small 
leak at the old range, and advising the customer to have the 
old gas range disconnected. (R. 37S.) He also wrote out 
a report on another pink card, which w^as appellant’s ex¬ 
hibit 1 and appellees’ Exhibit 6-C. (A. 69.) 

Ruddle turned an order in to appellant to follow up with 
the foregoing, which was appellees’ Exhibit 6-D. (A. 70.) 

The next day, appellant’s employee Byram executed Rud¬ 
dle's order-report by “unfreezing” the safety-pilot rod 
and greasing-in the main-burner cock on the hot-water 
heater. ‘ * Greasing-in ’ ’ is the proper method to correct such 
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a leak. At the same time, Byram examined the flue on the 
hot-water heater, and found it to be “o. k.” (R. 417-419.) 
(Also see appellees’ Exhibit 6-D; A. 70.) 

Pursuant to the warning from appellant, Mrs. Bian- 
caniello caused the old gas range in the basement to be dis¬ 
connected between May 8th and 10th, 1947. (A. 5-6.) Mrs. 
Mater, a witness for appellees, testified that although she 
had smelled gas in the basement before the old range was 
disconnected, thereafter she did not. (R. 152-153; A. 17.) 

The function of the safety-pilot rod on the hot-water 
heater should be outlined here, in view of the several refer¬ 
ences to it in the testimony. As the evidence disclosed, and 
as everyone knows, there is a constant-burning pilot light 
on automatic gas hot-water heaters. That light ignites the 
main-burner when the thermostat opens, permitting gas to 
flow into the main burner. The pilot light also plays upon 
a metal attached to the pilot stem. It is important to know 
that if the pilot light is “on” or ignited, the safety-pilot rod 
has utterly no function, and in that situation it is immate¬ 
rial whether or not the rod is stuck, frozen or all right. 
The importance of this rod arises when the pilot light is 
extinguished. When that occurs, the rod must be “free” to 
close and block the supply of gas, otherwise gas will escape 
through the pilot and the main burner. In other words, the 
burning pilot light expands by its heat the piece of metal 
attached thereto, called a bi-metal strip; as the bi-metal 
strip expands, it pushes against the safety rod. While the 
rod is in that position, gas is permitted to flow to the pilot 
and to the main burner from the thermostat. When the 
pilot light goes out for any reason, a reverse action takes 
place. The bi-metal strip cools, and the rod drops down 
so as to close off the flow of gas both into the pilot light 
and the main burner. (R. 419-423.) 

Appellant can assure the Court ivithout qualification that 
at all times material to this case the pilot-light was turn¬ 
ing, and, therefore, whether or not the safety rod was stuck 
or “free” is completely unimportant. 
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There was no evidence in this case that the pilot light was 
not burning at the moment of the explosion, and in fact, 
both sides proceeded upon the hypothesis that it was burn¬ 
ing. Moreover, Miss Catherine Biancaniello testified that 
she was preparing to take a bath on the evening in question 
and within a minute after she turned on the hot-water 
faucet, the explosion occurred. (R. 161.) This is corrobo¬ 
rative of the fact that the pilot light was burning. In fact, 
it was undoubtedly this event which precipitated the explo¬ 
sion, in that the pilot light ignited the main burner in the 
hot-water heater, and this provided the substantial flame 
which ignited the gas or the mastic vapors. (The with¬ 
drawal of water from the storage tank causes the thermo¬ 
stat to turn on the main burner, and when gas flows through 
the main burner, it is ignited by the flame from the pilot 
light.) (R. 420.) 

There were two other visits of appellant’s employees to 
the premises, but both were after the explosion. One was 
Grigsby who responded to a radio call immediately after the 
explosion. He changed the meter because it was damaged 
by the fire. (R. 442.) The damaged meter had been 
“condemned and salvaged and disposed of in 1947 to the 
junk dealer.” (R. 467: A. 51). On one of appellant’s 
records (appellee's exhibit 6-F; A. 71), appears the legend 
“Xo test. 6 4/47”. The witness Gillis (one of appellant’s 
employees), was asked about this and he replied (A. 51): 

“A. I can’t make out the little red mark. But the 
‘Xo test’ and the date is evidently w’hen the meter was 
brought in, it was, in the judgment of the foreman or 
the inspector in the meter shop, it was beyond a stage 
of having a test run on it, and therefore it should be 
condemned.” 

On cross-examination, Gillis testified as follows (A. 51): 

“Q. So that if the meter was just burned on the out¬ 
side, that meter would not have been condemned, would 
it? 
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“A. Yes, it could possibly have been condemned, be¬ 
cause due to beat, it could have affected the outside 
solderings. 

“Q. In other words, that would indicate, because the 
paint was burned off, that the inside of the meter was 
damaged? 

“A. It could; and, being subject to heat, it would 
have a tendency to cause it to be condemned.” 

As to what the witness Grigsby observed concerning the 
meter, inducing him to change it, he testified as follows: 
That when he entered the basement, there was no fire but 
a lot of smoke (R. 443); that the paint on the meter had 
been very badly burned; that as he recalled it, the solder 
had not been melted; that the meter was warm, but that it 
was not too hot for him to take hold of with his bare hands 
when he removed it. (A. 49.) On cross-examination, 
Grigsby testified as follows (A. 50): 

“A. The paint on it had been burned very badly. 

“Q. But you mean only that the paint was burned, 
when you referred to a damaged meter? 

“A. Yes, sir. 

“Q. You didn’t mean that the meter itself had been 
damaged ? 

“A. I didn’t go to the meter. It probably could 
have damaged it on the inside of it. So when I made 
that statement, ‘damaged’, whenever the paint is 
burned on them, we change them.” 

On May 27, 1947, the day following the explosion, appel¬ 
lant’s employee Byram again called at the premises pur¬ 
suant to an order to check pilot on the hot-water heater 
upon the complaint that it “burns high.” See appellees’ 
exhibit 6-G. (A. 71.) He found the pilot burning all right, 
but the safety-rod was frozen. He freed the rod, set the 
thermostat, and found the flue “o. k.” (R. 427.) He ex¬ 

plained that the rod could have become stuck from several 
causes, his exact answer being (A. 48): 

“A. Well, I can give you a good idea what it was. 
As I say, the least little bit of disturbance in the house 
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could cause scale or anything 1 to break loose in the 
pipes, or dust, or anything like that, and it doesn’t take 
too much to cause what we call ‘frozen’ safety rod, or 
failure of the spring to close it. Since you mention 
that, 1 recall it was partly closed, but not completely 
closed. But I don’t have a thorough recollection and 
can't give you a clear statement.” 

This witness also testified that the pilot light was on 
when he went to the premises on the 27th. (A. 48.) 

Returning to the accident itself, the testimony of one of 
the surviving appellees was that at the moment of the 
explosion a blue flame or flash about a foot and a half off 
the floor was seen to come through the archway from the 
rear room and go over their heads in the direction of the 
corner where the meter was located. (A. 14-5.) There 
wals testimony that after the explosion fire was seen in the 
corner where the gas meter was located (A. 17); and one 
witness (Miss Frances Biancaniello) testified that the meter 
itself was “in flames.” (A. 22.) Both witnesses were 
standing outside the house, their view being through the 
area under the front porch and the basement window near¬ 
est to the corner where the meter was. (A. 18, 22.) The 
five-gallon can containing the mastic was on the floor in 
the: area near the corner where the meter was located, and 
its contents had been burning. They were still burning 
when the firemen arrived, but nothing else was on fire in 
the basement at that time. (R. 488.) 

Mr. Anthony Biancaniello testified that the labels on the 
mastic can carried the words “Inflammable”, and “Cau¬ 
tion", and that such labels gave warning not to let it get 
near heat, and not to use it unless the place be well ven¬ 
tilated. (A. 11.) He further said that the mastic was 
“powerful smelling.” (A. 12.) The president of the com¬ 
pany which manufactured the mastic testified that a lay¬ 
man might say the mastic smelled like gasoline (R. 222); 
and that a stranger to the product could detect a peculiar 
smell, “Just as if a person were painting in a room.” (R. 
223.) 
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Miss Frances Biancaniello testified that on the evening 
in question and before the explosion, she was sitting on the 
floor in the front hall, at a point almost directly over the 
gas meter in the basement, talking to a friend on the tele¬ 
phone, and she smelled gas. (A. 21.) But neither she nor 
Mr. Anthony Biancaniello smelled gas in the basement that 
evening (A. 10, 24); nor did she detect any peculiar odor 
in the basement although she went partly down the stairs 
for several minutes to speak to her relatives (A. 24); and 
it had been “a couple of months” before that evening when 
last she smelled gas “between the hall and the kitchen” 
(A. 26), or in the basement. (A. 25.) No one else testi¬ 
fied to smelling gas in the house that evening before the 
accident. (A. 24.) 

Appellees offered as an expert a Mr. Bennett who tes¬ 
tified in answer to a hypothetical question that, in his opin¬ 
ion, the explosion was caused by illuminating gas and not 
by the vapors from the mastic. (A. 35-6.) 

Appellant established by its evidence that its gas could 
not have caused the explosion, since if there had been a suf¬ 
ficient quantity of gas in the basement to explode, it would 
have contained an amount of carbon monoxide sufficient to 
have killed all three of the individuals by asphyxiation long 
before the explosion occurred. (See the testimony of Mr. 
Keichardt, chemist, R. 512-522, 543-547; of Mr. Brewer, a 
consulting chemist for the manufactured gas industry, who 
had investigated the actual effect of concentrations of car¬ 
bon monoxide upon the human body, R. 547-562; and of Dr. 
Hunter, a pathologist, R. 564-573, which is considered too 
lengthy to reproduce in the Appendix.) Appellees made 
no attempt to rebut this evidence. 
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STATEMENT OF POINTS. 

1. The trial judge erred in denying appellant’s motion 
for a directed verdict at the close of all the evidence, and 
in denying appellant’s motion for judgment non obstante 
reridicto. 

2. The trial judge erred in submitting the case to the 
jury. 

3. In the alternative, appellant contends that the trial 
judge erroneously charged the jury with respect to “neg¬ 
ligence’’. 

! SUMMARY OF ARGUMENT. 

This appeal raises three points, namely, that the trial 
judge should have granted appellant’s motion for a directed 
verdict at the close of all the evidence, and therefore should 
have granted its motion for a judgment non obstante veri- 
diet o; that the trial judge should not have submitted tbe 
case to the jury; and, in the alternative, that the trial judge 
erroneously charged the jury with respect to “negligence”. 
All three points are primarily based upon a common 
ground, i. e., the lack of evidence of appellant’s negligence 
in the record. 

A plaintiff has the burden of proof, in order to recover 
against a defendant, of establishing by a preponderance 
of tlie evidence that the injury was caused by the negli¬ 
gent act or omission of the defendant. Neither the negli¬ 
gence of the defendant, nor the fact that such negligence 
was the proximate cause of the injury, may be left to con¬ 
jecture or speculation. If the evidence is in such a state 
it is the duty of the trial judge to direct a verdict for the 
defendant. 

An examination of the evidence in this case indicates 
that, in allowing this case to go to the jury, the trial judge 
permitted the jury to speculate as to the negligence of 
the appellant, and as to whether such negligence was the 
proximate cause of the injury. The only evidence in the 
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record as to the cause of the explosion was the testimony 
of a Mr. Bennett who gave an opinion that gas, not mastic 
vapors, caused the explosion. He did not testify on per¬ 
sonal knowledge, but in answer to a hypothetical question. 
There was nothing in the hypothesis stating the source of 
the gas, or the place of a leak. The trial judge ruled that 
Mr. Bennett would not be permitted to give an opinion as 
to the source of an alleged leak. 

Evidence that gas was leaking was very slight. One of 
the decedent’s daughters smelled gas in the main floor 
hall about a ha 1 ! hour before the explosion. Nobody else 
smelled gas that evening before the accident either in the 
basement or on the main floor. It is extremely doubtful 
that what the daughter smelled was gas, as the mastic 
vapors and gas smelled alike. Also, even if it was gas, 
there is no proof that is escaped from the meter. It is 
more likely to have escaped from the gas stove upstairs 
near where it was smelled. 

Prior to that evening no one had smelled gas in the 
house for sometime. No one ever complained to appellant 
about a gas leak, so that there is no proof that appellant 
was put on notice of a defect. This is important in view of 
this Court’s rulings in F. W. Woolworth Co. v. Williams, 
59 App. D. C. 347, 41 F. 2d 970 (1930) and Brodsky v. 
Safeway Stores, Inc., 80 U. S. App. D. C. 301, 152 F. 2d 
677 (1945). 

There were three gas appliances in the house, the meter 
and the hot-water heater in the basement, and the gas stove 
upstairs, besides the pipes. An examination of the evi¬ 
dence shows no proof that any of these was leaking. In 
addition, if gas caused the explosion, an incredible coin¬ 
cidence would have had to occur, namely, that at the mo¬ 
ment when explosive mastic vapors were filling the base¬ 
ment, some part of the gas system suddenly sprang a leak 
and caused the explosion. 

There are three possible hypotheses as to what hap¬ 
pened, namely, a gas leak in the meter caused by the neg- 
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ligence of appellant, a gas leak in the meter or another 
appliance or pipe without negligence of appellant, or, 
most probably, that the mastic vapors exploded. The facts 
proved by appellees are consistent with all three hypo¬ 
theses. To allow such a case to go to the jury is error. 

The doctrine of res ipsa loquitur is of no assistance to 
appellees for two reasons. First, the case was not submit¬ 
ted to the jury under that doctrine. Secondly, the doc¬ 
trine is inapplicable to the facts of this case. 

In addition to the speculative nature of appellees’ case, 
there is an uncontroverted fact in the record which proves 
that the injuries did not result from the negligence of 
appellant. When such is the case, it is the duty of the 
trial judge to direct a verdict for the defendant. Feiffer v. 
Mann. 64 App. D. C. 230, 76 F. 2d 1000 (1935) cert, denied, 
296 U. S. 587; Capital Transit Co. v. Gamble, 82 U. S. App. 
D. C. 57, 160 F. 2d 2S3 (1947). 

In the instant case the testimonies of a chemist, of 
another chemist who had investigated the actual fact of 
concentrations of carbon monoxide upon the human body, 
and of a pathologist, established that the gas supplied by 
the appellant could not have caused the explosion, since if 
there had been a sufficient quantity of gas in the basement 
to explode, it would have contained an amount of carbon 
monoxide sufficient to have killed all three of the indivi¬ 
duals long before the explosion occurred. 

To ignore the possibility that further evidence may re¬ 
veal uncontroverted facts which would be determinative of 
a case is an abuse of a trial judge’s discretion; and to have 
submitted this case to the jury with such an uncontro¬ 
verted fact established by the evidence was clear error. 
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ARGUMENT. 

Introduction. 

Appellant’s first two points on this appeal, first that the 
motions for directed verdict at the close of all the evi¬ 
dence, and for a judgment non obstante veridicto, should 
have been granted and, second, that the case should not 
have been submitted to the jury, are primarily based upon 
a common ground, that the evidence submitted to the jury 
did not constitute a prima facie case for appellees. As an 
alternative appellant contends that the charge of the judge 
with respect to “negligence”, while it may have been a 
perfectly proper definition of the law of negligence in 
the abstract, was not supported by evidence in the record 
and was therefore erroneous. It is apparent that all three 
points urged upon this appeal are closely interrelated, and 
to avoid duplication all three will be discussed together. 

There Was No Competent Evidence of Appellant’s Negli¬ 
gence, and the Action of the Trial Judge in Allowing 
the Case to go to the Jury Permitted the Jury to Specu¬ 
late Upon the Facts in Issue. 

In MacLaclilan v. Perry, 63 App. D. C. 24, 68 F. 2d. 769 
(1934) this Court said at page 27 of 63 App. D. C.: 

“* * * The court was right in directing a verdict for 
the defendant. Before the evidence is left to the jury, 
there is a preliminary question for the judge, not 
whether there is a literally no evidence, but whether 
there is any upon which a jury can properly pro¬ 
ceed to find a verdict for the party producing it, upon 
whom the onus of proof is imposed.’ Improvement 
Co. v. Munson , 14 Wall. 442, 448, 20 L. Ed. 867; Pleas¬ 
ants v. Fant, 22 Wall 116, 22 L. Ed. 780; Coughran v. 
Bigelow , 164 U. S. 301, 17 S. Ct. 117,, 41 L. Ed. 442. 
It is apparent that in this case a verdict for damages 
against the defendant could have been founded only 
upon conjecture by the jury and not upon actual 
proof.” 




14 


The trial judge, therefore, has the duty of keeping from 
the jury any case in which the evidence would permit the 
jury to speculate as to the liability of the defendant. Feif- 
fer v. Mann, 64 App. D. C. 230, 76 F. 2nd 1000 (1935) 
cert, dewed 296 U. S. 587. It is and has long been 
the law in the District that the plaintiff has the bur¬ 
den of proof at the trial, in order to recover against the 
defendant, of establishing by the preponderance of the 
evidence that the injury was caused by the negligent act 
or omission of the defendant. Neither the negligence of 
the defendant nor the fact that such negligence was the 
proximate cause of the injury may be left to conjecture 
or speculation. If the evidence is in such a state, it is the 
duty of the trial judge to direct the verdict for the defen¬ 
dant. 

Howard v. Swagart. S2 U. S. App. D. C. 147, 161 F. 
2d. 651 (1947). 

Brodski/ v. Safeway Stores, Inc . SO U. S. App. D. C. 
301, i52 F. 2d 677 (1945) 

Collins v. District of Columbia, 60 App. D.C. 100, 48 
F. 2d 1012 (1931). 

F. TT. Woolworth Co. v. Williams, 59 App. D. C. 347, 
41 F. 2d 970 (1930). 

Bennett v. Washington Terminal Co., 55 App. D. C. 
Ill, 2 F. 2d 913 (1926). 

The evidence upon which plaintiff relies must, in addi¬ 
tion, lx? more than a mere scintilla. MacLachlan v. Perry, 
supra; Sh-etcmaker v. Capital Transit Co., 79 U. S. App. 
D. C. 102, 143 F. 2d. 142 (1944). 

An examination of the evidence in this case indicates that 
in allowing this case to go to the jury the trial judge per¬ 
mitted the jury to speculate as to the negligence of the 
defendant and as to whether such negligence was the prox¬ 
imate cause of the injury. The only evidence in the rec¬ 
ord as to what was the cause of the explosion was the 
testimony of a Mr. Bennett who gave an opinion that gas, 
and not mastic vapors, caused the explosion. He did not 
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testify upon personal knowledge, but in answer to hypo¬ 
thetical questions. The hypothesis upon which he based 
his question was as follows (A. 35): 

“Mr. Bennett, assume the following facts: Assume 
that on May 26, 1947, at a quarter to eight, gas was 
smelled on the first floor hallway, immediately 
above where the gas meter is in the basement; and 
assume that the windows and door in the basement 
were open, and assume that the water heater was then 
in operation and that at approximately 8:30 a blue 
flame was observed traveling from the water heater to¬ 
wards the corner of the room in which the meter was 
located, that at that time there were in the basement 
three persons, and that the burns that they received 
were from the hips up to the head, with the exception 
of some slight burns on the ankles; and that there was 
an area in the basement of approximately 11 feet by 
14 feet on the floor which was freshly covered by ce¬ 
ment containing a substantial portion of petrolium 
naphtha, and that further there was an open pail of 
the same cement on the floor—” 

It is to be noted that there is nothing in the hypothesis 
stating the source of the gas, or the place of a leak. This is 
particularly important, inasmuch as the trial judge ruled 
that Mr. Bennett would not be permitted to give an opinion 
as to the source of the leak. (A. 40-1.) 

The evidence that gas was leaking was very slight. One 
of decedent’s daughters smelled gas in the main floor 
hall a half hour or so before the explosion. This was near 
the floor and approximately over the place where the gas- 
meter was hung in the basement. Nobody in the house 
smelled gas that evening prior to the explosion either in 
the basement or on the main floor. It is extremely doubtful 
that what the decedent’s daughter smelled was gas. Mr. 
Bennett, appellees’ witness, testified that there was a 
marked similarity between the smell of mastic cement and 
of gas. (A. 39.) 

But if we accept this testimony of decedent’s daughter, 
Miss Frances Biancaniello, that she smelled gas on the 
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evening: in question, there is utterly no proof that it was 
escaping from the meter. Such a claim is sheer and wish¬ 
ful speculation. It is no less reasonable for one to say that 
a burner on a gas range in the kitchen, also a few feet away, 
had been left on by someone in the household that evening 
after dinner and that gas was escaping from that source. 

Prior to that evening, no one had smelled gas in the 
house for sometime. For example, Miss Frances had not 
I smelled it in the hall for a couple of months (A. 25) despite 
the fact that she had a habit of either sitting or lying on 
the floor in the hall while talking on the telephone. (A. 22.) 
j Mrs. Mater, a friend of the family, had not smelled gas 
since the old range in the basement was disconnected over 
two weeks before. No one ever complained to appellant 
about a gas leak or the smell of gas in those premises. This 
is an important fact in view of this Court’s ruling in F. W. 
Wool-worth v. Williams, 59 App. D. C. 347, 41 F. 2d 970 
(1930) which was recently reiterated in Brodsky v. Safe- 
i way Stores. Inc., 80 U. S. App. D. C. 301, 152 F. 2d 677 
(1945). In those cases the proof showed that injury was 
i caused by some sort of foreign substance or object upon 
the floor of the respective defendant’s stores. This Court 
properly held that such evidence was not enough to go to 
the jury. The objects may have been dropped by other 
customers, and since there had been no showing that such 
objects had remained on the floor for a sufficient length of 
time to put defendants on notice, this Court properly held 
that it would have been pure speculation to allow the jury 
to find for the plaintiff. In the instant case there was no 
notice to the Gas Company that there was a leak of any 
sort. As in the two cases cited, if there was a leak , it was 
within the realm of possibility that it may or may not have 
been the result of negligence on the part of the Gas Com¬ 
pany. To submit such a case to the jury was error. 

There were three gas appliances in the house, namely, 
the meter and the hot-water heater in the basement, and 
the range in the kitchen. The kitchen was at the end of the 
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hall on the main floor and at the head of the stairs from 
the basement. It must be remembered that the entire house 
was less than 28 feet in depth. 

The meter was installed 20 days before the accident; it 
was installed in the normal way (A. 46); and it did not 
leak after installation. (Appellees’ exhibit 6-C; A. 69.) 

The hot-water heater did not leak after May 6th or 7th, 
when the main burner cock "was greased, and there is utter¬ 
ly no basis to claim that appliance as the source of leak. 

There could not have been any leak in the pipes them¬ 
selves, for Grigsby checked for this immediately after the 
explosion and found none. (R. 450.) Ruddle had also done 
this when he had installed the new meter on the 6th. (R. 
376.) There w~as no claim by appellees at the trial that a 
leak in the pipes was the cause of the explosion or that 
such a leak was the result of the negligence of appellant. 

This lack of any evidence as to the source of a gas leak 
was not cured by the testimony of Mr. Bennett, since, as 
has already been stated, the trial judge refused to allow 
him to express an opinion as to the source of any leak. 
(A. 40.) A gas company is not an insurer against all injury 
which might be caused from escaping gas within a house. 
The appellant had no liability unless the escaped gas caused 
the explosion, and unless such gas was escaping through its 
negligence. The trial judge was in agreement with the 
attorney for appellant upon this principle. (A. 61.) In his 
charge to the jury the trial judge said (A. 64.): 

“If you find, upon the preponderance of the evi¬ 
dence, that this explosion was caused by gas escaping 
from the meter and coming into contact with the flame, 
as I have indicated, and that the reason for that was 
that the defendant failed to exercise that degree of 
care which I have defined, then the defendant would be 
liable. 

“The mere fact that gas alone escaped is not suffi¬ 
cient in itself. The question is, if it did escape, was it 
due to the negligent conduct of the defendant and did 
escaping gas cause this explosion?” 
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Appellant contends that this part of the charge was 
error, not because it was not a true statement of the law, 
but because there was no evidence in the record to support 
it: and to permit the jury to take the case upon the state 
of the evidence as shown by the record herein, was to allow 
them to speculate as to whether there had been escaping 
gas, and as to whether such gas had escaped through the 
negligence of the appellant so as to cause the injury. 

The speculative nature of the evidence in this case is 
emphasized by the fact that this Court is asked to accept 
the existence of an incredible coincidence, namely, that sud¬ 
denly on the fatal evening and at the moment when volatile 
vapors were turned loose in the basement and exposed to 
the pilot-light on the liot-water heater, the meter, dormant 
and sealed up until then, sprung a leak and spread its gas 
over the entire basement, including downward through the 
heavier mastic vapors to the pilot flame which was less 
than a foot off the floor. And this, with all the windows and 
doors open, according to the appellees’ evidence. We em¬ 
phasize “suddenly”, because the meter could not have 
leaked sooner without sooner the explosion occurring or the 
witness smelling gas, or both. 

There are several hypotheses as to what actually hap¬ 
pened. First, as appellees will doubtless contend, that 
there was a leak in the gas meter which was caused by the 
negligence of the appellant. Secondly, that there could 
have been a leak in the meter or another appliance or pipe, 
allowing gas to escape into the cellar, without any negli¬ 
gence upon the part of the appellant. Thirdly, and most 
probably, in view of the coincidence which would have had 
to occur in the first or second hypotheses, the explosion 
was caused by the mastic vapors alone. The second and 
third hypotheses would not result in liability on the part 
of appellant. The facts which appellees proved in this case 
are consistent with all three hypotheses. To allow such a 
case to go to the jury is error. As this Court recently 
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quoted in Capital Transit Co. v. Gamble, S2 U. S. App. D. C. 
57, 160 F. 2d. 283 (1947), at page 58 of 82 U. S. App. D. C.: 

“ ‘When a plaintitf produces evidence that is con¬ 
sistent with an hypothesis that the defendant is not 
negligent, and also with one that he is, his proof tends 
to establish neither.’ Gunning v. Cooley, 2S1 U. S. 90, 
50 S. Ct. 231, 232, 74 L. Ed. 720; Kelly Furniture Co. v. 
Washington Ry., 64 App. D. C. 215, 76 F. 2d 9S5; Eic¬ 
ing v. Goode, C. C., 78 F. 442, 444.” 

To the same effect are Wilson v. Borden, 61 App. D. C. 
327, 62 F. 2d. 866 (1932) cert, denied, 2SS U. S. 615; and 
Fliss v. Reliable Construction and Realty Co., 31 A. 2d 
655. (Mun. App. D. C. 1943.) 

So necessary is it for a plaintitf to eliminate possible 
causes of the injury which are inconsistent with the liability 
of the defendant, that this Court in Howard v. Capital 
Transit Co., 82 U. S. App. D. C. 351, 163 F. 2d 910 (1947) 
held that it was proper for the trial judge to refuse this 
instruction: 

“The court instructs the jury that while the burden of 
proof is upon the plaintiff to establish the negligence 
of the defendant by a preponderance of the evidence, 
this proof of negligence or causation of the accident 
need not be established by testimony so clear that it 
excludes every other speculative theory.” 

This Court went on to state in the opinion that such an 
instruction was only proper in a situation in which res ipsa 
loquitur applied. As we shall see below, this case does not 
involve that doctrine. 

The holding in the Howard case goes even further than 
necessary to sustain appellant’s position. Far from being 
another “speculative theory”, the possibility that the ex¬ 
plosion occurred from the mastic vapors is more than prob¬ 
able. As will also be discussed below, the uncontroverted 
facts in the case indicate that it could hardly have been 
caused by any other means. 
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Appellant is not an insurer. In no instance does the 
evidence in this case show that appellant failed to exercise 
the degree of care required of it. In no way was appellant 
shown to have been negligent. Neither does the evidence 
show the cause of the injury. On the evidence, therefore, 
the jury, without sheer speculation born of sympathy, could 
not have found that the injuries sustained were the result 
of the negligence of the appellant. To submit the case to 
the jury under such circumstances was error. 

The doctrine of res ipsa loquitur is of no assistance to 
appellees in this case. 

Apparently the trial judge overruled appellant’s motion 
for a directed verdict at the close of appellees’ case on the 
baids of the doctrine of res ipsa loquitur. (A. 32-4, 42.) 
That doctrine, however, cannot be relied upon by appellees 
on this appeal to sustain the action of the trial judge in 
submitting this case to the jury for two reasons. First, 
the trial judge did not submit the case to the jury upon the 
doctrine of res ipsa loquitur , but submitted it as a straight 
negligence case. Secondly, and most importantly, this is 
not: an appropriate case for the application of that doctrine. 

The trial judge’s charge to the jury is set forth in full in 
the Joint Appendix. (A. 62-6.) Nowhere in the charge is 
there language permitting the jury to base its findings 
upon the doctrine of res ipsa loquitur. His Honor in¬ 
structed the jury, for example, “the mere fact that gas 
alone escaped is not sufficient in itself. The question is, 
if it did escape, was it due to the negligent conduct of the 
defendant and did escaping gas cause this explosion? ” (A. 
64.) In a res ipsa loquitur situation, the mere fact of es¬ 
caping gas might be grounds for a verdict. 

Appellant should not be understood to be urging here that 
a res ipsa loquitur instruction should have been given. As 
will be hereinafter discussed, res ipsa loquitur does not ap¬ 
ply in this case. However, in the event this Court should 
disagree with appellant’s contention and hold that this 
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case could have been submitted to the jury upon the doc¬ 
trine of res ipsa loquitur, without evidence of negligence, 
the trial judge’s charge would still be erroneous inasmuch 
as His Honor did not submit the case on that doctrine. 
Moreover, while appellant believes that the trial judge’s 
charge was an accurate statement of abstract law with re¬ 
spect to ordinary negligence situations, it maintains that 
since there was no evidence to support such an instruction, 
the trial judge’s charge was, in any event, erroneous. 

While it is probable that the trial judge’s decision to 
submit the case to the jury was influenced by his first ruling 
that the appellees’ case could be sustained by res ipsa 
loquitur, to have done so he would have had to include in his 
charge language similar to that approved by the Supreme 
Court of the United States in San Juan Light and P. Co. v. 
Requena-, 224 U. S. S9 at 97 (56 L. Ed. 680) (1912) which 
reads: 

“And you are further instructed that if you believe 
from a preponderance of the evidence that the deceased 
came to his death while innocently and without knowl¬ 
edge of any danger using an incandescent light, the 
current for which was furnished, or to which the elec¬ 
tricity was supplied, by the defendant company, the 
presumption is that the electric company was negli¬ 
gent; and it devolves upon it to show that the surplus 
and dangerous current that came over the wires did 
not occur from any negligent act on its part.” 

Appellant does not contend, of course, that the above 
quoted exact words would have had to be used to submit 
the instant case to the jury upon the doctrine of res ipsa 
loquitur. A perusal of the charge, however, indicates no 
words which would operate as such a submission. (A. 62- 
6.) For this reason it is immaterial to this appeal whether 
or not this case might have been submitted to the jury upon 
the doctrine of res ipsa loquitur. The fact remains that 
it was not, and if this Court should hold that the doctrine 
would sustain the verdict, it was error for the trial judge 
to submit it without appropriate instructions under that 
doctrine. 
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However, to have submitted the case upon that doctrine 
would have been erroneous. That the principle of res 
ipsa loquitur was inapplicable to the facts of the instant 
case is illustrated by decisions of this Court and of the 
Supreme Court of the United States. In Washington Loan 
and Trust Co. v. Hickey, 7S U. S. App. D. C. 59, 137 F. 2nd 
677 (1943) this Court stated in discussing the nature of res 
ipsa loquitur: 

‘‘The principle in question is simply that when the 
cause of an accident is (1) known, (2) in the defend¬ 
ant's control, and (3) unlikely to do harm unless the 
person in control is negligent, the defendant’s negli¬ 
gence may be inferred without additional evidence. 
There is nothing arbitrary or technical about the prin¬ 
ciple except its name.” 7S U. S. App. D. C. 61. 

The evidence clearly does not meet the first two tests set 
forth in that opinion. The cause of the accident was not 
known, and there is no evidence that whatever the cause, it 
was within the defendant’s control. Although it may be 
immaterial, it is doubtful whether the third requirement 
is satisfied by the evidence herein, Both illuminating gas 
and mastic vapors are explosive and dangerous. It might 
be said that either could cause injury without negligence. 

Res ipsa loquitur means literally, “the thing speaks for 
itself.'’ To state it most simply, it implies in situations 
where “it is so improbable that such an accident wrnuld 
have happened without the negligence of the defendant, 
that a reasonable jury could find, without further evidence, 
that it was so caused.” Sullivan v. Capital Traction Co., 34 
App. D. C. 358 (1910). See also Jaquette v. Capital Trac¬ 
tion Co., 34 App. D. C. 41 (1909). In view of the improb¬ 
able coincidence which appellees urged in the court below, 
that at the exact moment when highly explosive fumes from 
the mastic cement were also in the basement, the gas facili¬ 
ties suddenly sprang a leak, it can hardly be said that this 
accident speaks for itself. So improbable is it that any¬ 
thing but the mastic vapors caused the explosion, that it 
might almost be said that the doctrine of res ipsa loquitur 
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might well be applied in this ease to prove conclusively the 
sole negligence of the appellees. 

The requirement of the Rickey case, supra, that the cause 
must be known and must be within the control of the de¬ 
fendant, was amply supported by the authorities. San 
Ju<m Light and P. Co. v. Requena, supra; Kohner v. 
Capital Traction Co., 22 App. D. C. 181 (1903). That 
the mere fact that an accident happened and the cause 
might have been within the control of the defendant, is not 
enough to go to a jury, was recently held in Brodsky v. 
Safeway Stores, Inc., 80 U. S. App. D. C. 301, 152 F. 2d 
677 (1945). In that case the injury was caused by slipping 
on a vegetable on the floor of a store. There, unlike the 
present case, the cause of the accident was known. It might 
or might not have been within the exclusive control of the 
defendant, but this Court would not allow such a case to go 
to the jury. See also F. W. Woolworth Co. v. Williams, 59 
App. D. C. 347, 41 F. 2d 970 (1930); Brown v. Capital 
Transit Co., 75 U. S. App. D. C- 337, 127 F. 2d 329 (1942) 
cert, denied, 326 U. S. 762. 

Even had the trial court submitted the case to the jury 
upon appropriate res ipsa loquitur instructions, the verdict 
could not be sustained, inasmuch as that doctrine is not 
applicable to the facts of this case. 

An uncontroverted fact which appears in the record proves 
that the injuries did not result from the negligence of 
the appellant. 

A trial, before a judge and jury or before a judge alone, 
is basically a search for the truth. To find the truth is 
difficult when testimony is conflicting, speculative or based 
upon the frailties of the human memory. When no other 
evidence is available the finder of fact, judge or jury, must, 
as best it can, determine the truth. But when there are 
uncontradictive basic facts in the record which prove that 
a defendant’s liability was not the cause of the injury, this 
Court has held that it is error for a trial judge to submit 
the case to the jury. 



24 


In Fciffer v. Mann, 64 App. D. C. 230, 76 F. 2d. 1000 
(1035) cert, denied 296 U. S. 587, this Court sus¬ 
tained the direction of a verdict by the trial judge. Plain¬ 
tiff had testified in his own behalf that he had been 
standing beside his ear when struck by defendant’s truck, 
while defendant and another witness had testified that plain¬ 
tiff had stepped suddenly in front of the truck at too short 
a distance for the truck to have stopped. Normally, this 
state of the evidence would have presented a jury ques¬ 
tion, and indeed one member of the court, Judge Groner, 
so suggested in a dissenting opinion. The majority of this 
Court, however, held that the uncontradicted testimony with 
respect to where plaintiff’s body lay after the accident, 
proved conclusively that plaintiff’s testimony was not true 
and that his theory of the case was not the proper one. 
The Court said (64 App. D. C. at 231): 

“That the defendant’s theory is correct is so overwhelm¬ 
ingly established by the evidence, from the position in which 
plaintiff was found near the left front wheel of the truck, 
that to leave the case to the jury would be to permit them 
merely to speculate as to the liability of the defendant. This 
will not be permitted since the negligence of the defendant 
is an affirmative fact to be established by the plaintiff. 
Bennett v. Washington Terminal Co., 55 App. D. C. Ill, 2 
F. (2d) 913. 

“We think the court was right in directing a verdict for 
the defense.” 

In Capital Transit Co. v. Gamble, 82 U. S. App. D. C. 57, 
160 F. 2d 283 (1947) the defendant, as in the instant case, 
had moved for a directed verdict at the close of the plain¬ 
tiff's evidence and again at the close of its evidence, which 
motions were denied by the trial judge. Likewise, defen¬ 
dant had moved for a judgment notwithstanding the ver¬ 
dict, which also was denied. After discussing the generally 
speculative nature of the appellee’s case, this Court stated: 

“One undisputed fact which is entirely apart from 
the estimates by witnesses of speeds and distances, 
seems to answer the question of negligence by the 
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motorman. The child, running fast, darted from be¬ 
hind a stack of furniture and ran a little less than 
thirteen feet into the side of the car just to the rear 
of its curved front. So the maximum time which the 
motorman had to avoid the accident was a little less 
than the time it took the child to run fast the thirteen 
feet. We say a little less time, because to avoid the 
accident he would have had to stop the car before it 
reached the spot where the child was, which, as we have 
said, was slightly to the rear of the front of the car. 
Anything less than a complete stop before the spot of 
the collision would have brought the child into the 
front of the car instead of into its side. We cannot see 
how the motorman could possibly be held or have been 
negligent in failing to stop in so brief a moment of 
time.” (p. 58 of 82 U. S. App. D. C.) 

After thus analyzing the uncontroverted facts this Court 
reversed the trial court and remanded the case with instruc¬ 
tions to dismiss the complaint. See also Pevely Dairy Co. 
v. United States, No. 13,789, United States Court of Ap¬ 
peals for the Eighth Circuit, decided December 13, 1949. 

In the instant case there is an uncontroverted fact in the 
record which proves that the injuries did not result from 
the negligence of appellant. The testimony of Mr. Reichart, 
a chemist (R. 512-522, 543-547), of Mr. Brewer, a consult¬ 
ing chemist for the manufactured gas industry who had in¬ 
vestigated the actual effect of concentrations of carbon 
monoxide upon the human body (R. 547-562) and of Dr. 
Hunter, a pathologist (R. 564-573), establishes that the gas 
supplied by the appellant could not have caused the explo¬ 
sion, since if there had been a sufficient quantity of gas in 
the basement to explode, it would have contained an amount 
of carbon monoxide sufficient to have killed all three of the 
individuals by asphyxiation long before the explosion oc¬ 
curred. There is no evidence in the record to rebut this 
fact. Without such evidence this case was too speculative 
to submit to a jury, with it, the submission of the case 
was an invitation to return a verdict based upon sympathy 
alone. 
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In the recent case of Rice v. United States, No. 9942, 
United States Court of Appeals for the District of Colum¬ 
bia Circuit, decided November 28, 1949, this Court felt that 
evidence as to uncontroverted facts was so important to 
the proper determination of a case tried to a judge alone, 
that it held that the trial judge had abused his discretion 
when certain evidence suggested that there might be un¬ 
controvertible evidence which could establish that the de¬ 
fendant's theory was incorrect, and yet the trial judge failed 
to require additional evidence as to those facts. In the in¬ 
stant case there was more than an abuse of discretion; the 
uncontroverted fact was in the record. As this Court has 
held in the Feiffer and Gamble cases, it was error for the 
trial judge to submit the case to the jury. 

CONCLUSION. 

There is insufficient evidence in the record to establish 
that the injuries complained of were the result of the neg¬ 
ligence of the appellant. The doctrine of res ipsa loquitur 
does not assist appellees on this appeal because the case 
was not submitted to the jury upon the theory of that doc¬ 
trine, and that doctrine is, moreover, not applicable to the 
facts of this case. On the other hand, an uncontroverted 
fact in the record shows that the injuries were not the result 
of appellant’s negligence. 

For these reasons, as more fully discussed above, it is 
respectfully submitted that the judgment below should be 
reversed, and the case remanded to the District Court with 
instructions to enter judgment for the appellant. 

i Respectfully submitted, 

Roger J. Whiteford, 

John J. Wilson, 

Jo Y. Morgan, Jr., 

W. E. Gallagher, 

815 Fifteenth Street, N. W., 

i Washington, D. C., 

Attorneys for Appellant . 
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677 Filed June 8 1949 

UNITED STATES DISTRICT COURT. 
for the District of Columbia. 

Civil No. 415-48. 

(1) Angelina Biancaniello, admx. of the estate of 

Giuseppe Biancaniello, deceased, 

(2) Stefano Biancaniello, 

(3) Anthony Biancaniello, Plaintiffs. 


v. 

Washington Gas Light Company, a corporation, 

Defendant. 

Verdict and Judgment 

This cause having come on for hearing on the 31st day 
of May, 1949, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 

Henry H. Jones, Harold F. Hyre, Quentin D. Rawles, 
Howard A. Leach, Mary K. Carter, Jervis A. Stark Jr., 
Edward T. Smith, Frank W. Waldvogel, Theodore E. Died- 
ricli, Jr., Jane II. Worthington, Cecilia B. Tupper and Karl 
H. Winfeld who, after having been duly sworn to well and 
truly try the issues between Angelina Biancaniello, Stefano 
Biancaniello, Anthony Biancaniello, plaintiffs, and Wash¬ 
ington Gas Light Company, a corp., defendant, and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this Sth day of June, 1949, that they find 
the issues aforesaid in favor of the plaintiffs and that the 
money payable to them by the defendant by reason of the 
premises is the sum of Ten Thousand ($10,000) Dollars 
herself Angelina Biancaniello, Five Thousand ($5,000) for 
plaintiff Stefano Biancaniello and Two Thousand ($2,000) 
for plaintiff Anthony Biancaniello. 
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Wherefore, it is adjudged that said plaintiffs recover 
of the said defendant the sum of Seventeen Thousand ($17,- 
000.00) Dollars together with costs. 

Harry M. Hull, 

Clerk. 

By R. Page Belew, 

Deputy Clerk. 

By direction of 
Judge Jennings Bailey. 

*#•*••*•*• 

678 Filed Jun 17 1949 

Motion Under Rule 50 (b) FRCP for Judgments Notwith¬ 
standing the Verdicts: or in the Alternative, for a New 
Trial. 

Comes now the defendant, by its undersigned attorneys, 
and moves the Court to set aside the verdicts and judg¬ 
ments entered thereon on June 8, 1949, and to have judg¬ 
ments entered in accordance w T ith its motion for directed 
verdicts; or in the alternative, moves for a new trial. 

For ground of the first motion, defendant says that there 
was no proof of negligence on its part, and the doctrine of 
res ipsa loquitor should not have been applied in the cir¬ 
cumstances of this case; and, therefore, the cases should 
not have been submitted to the jury. 

For ground of the alternative motion for a new trial, 
defendant says that the verdicts w r ere against the evidence 
and against the weight of the evidence; that they w^ere not 
supported by law and were contrary to law; that the Court 
erred in rulings in favor of the plaintiffs or against the 
defendant; and that the verdicts were based upon sym¬ 
pathy, were not legally rendered, and are void and in¬ 
effective. 

Whitefokd, Hart, Carmody & Wilson, 

By John J. Wilson, 

Address: 815 15th St., N. W., 
Attorneys for Defendant. 
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I hereby certify that on the 17th day of June, 1949, I 
mailed a copy of the foregoing motions and annexed memo¬ 
randum to Messrs. Brick and Melrod, attorneys for plain¬ 
tiffs. 

John J. Wilson. 

*••••••••* 

679 Filed Jul 7 1949 

Order Overruling Motion for Judgment Notwithstanding 
the Verdicts, or in the Alternative, for a New Trial 

Upon consideration of the Motion for Judgment Not¬ 
withstanding the Verdicts, or in the Alternative, for a 
New Trial, and it appearing to the satisfaction of the Court 
that the same should be overruled, it is by the Court, this 
7tli day of July, 1949. 

Adjudged, Ordered, and Decreed 

That the Motion for Judgment Notwithstanding the Ver¬ 
dicts, or in the Alternative, for a New* Trial be, and the 
same is hereby overruled. 

Jennings Bailey, 

Judge. 

*••*••*••• 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

52 Mrs. Angelina Biancaniello, one of the plaintiffs, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
Bv Mr. Brick: 

60 Q. Did there come a time when you had some trou¬ 
ble with the gas? A. Yes. 

61 Q. When was that, the first time? A. The first 
time, it was when I called the gas company to com¬ 
plain about the bill, you mean? 
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Q. That is correct- When was it? A. That was about 
a couple of months before this happened. 

Q. You called the gas company, and w'hom did you talk 
to down there? A. I talked to someone, I didn’t even know; 
I went down myself. 

Q. You went down yourself? A. Yes, and I told it was a 
big bill; and I think it was in April. I don’t remember 
what day. But it 'was around April. 

Q. What did they tell you, if anything? A. They tell me, 
they was checking their records of why I had so big a bill; 
they was going ot check over it. 

Q. Did they check the meter after that, or check your 
house ? A. Indeed I don’t know, because I never saw them. 
If anybody come when I wasn’t home, I don’t know. 

Q. Do you recall a man coming from the gas company 
to your house on May 6, 1947 ? A. No. They came 

62 to change the meter. I don’t remember whether two 
or three men. 

Q. What time of the day did they come, if you recall? 
A. It was in the morning, but I can’t tell you the hours. 

Q. Did you talk to any of those men? A. After they stay 
a long time downstairs, 'when they come upstairs they told 
me about the stove I have to disconnect, and told me to 
leave the window open. 

Q. What window did they tell you to leave open? A. 
They told me to open a window, and I opened them all. 

Q. Did they tell you why you should keep the window 
open ? A. No; they just told me that. 

Q. Where was this gas range located that you are talking 
about? A. They left a space by the gas heater, not much 
more than this space from the gas heater to the wall. 

Q. In which room was the gas range? A. In the back 
room. 

Q. In the back room of the basement? A. Yes. 

Q. What else, if anything, was said at that time? A. 
Well, he said about the gas range was going to be 

63 disconnected. I don’t remember which day, but by 
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the Sth, 10th, I call the gas company, they wanted to 
know, one night when he came home my husband called 
someone he had arranged to disconnect. So I called the 
gas company and told them the range was disconnected. 

********** 

6S Q. Tell us, if you know, whether or not any of the 
windows were open. A. All the windows was open; 
the back door, too. 

Q. How many windows do you have in the back of the 
basement? A. Well, I got two in the front, and I got two 
in the back, and one door. 

©•***•*#** 

70 Q. What did you hear? A. What I hear down¬ 
stairs? I heard a big roar. 

Q. And can you describe to the Court and jury what you 
mean by a big roar? A. A big roar, just like an explosion. 

********** 

Q. And will you tell the Court and the jury just where 
he was burned, and what you saw? A. He was burned from 
his waist up, and practically no part was not burned. 

********** 

72 Q. Will you tell the ladies and gentlemen of the 
jury what hand your husband usually worked with? 

73 A. Right hand. 

Q. He was a right-handed man, was he ? A. Yes. 

*•••*•*••* 

74 Q. I mean the plastic on the floor. Was that on 
fire? A. No. 

Q. And did it appear that a fire had been there? At 
any time was it on fire? A. No. 

»•••***#*# 

76 Q. Now, will you tell us again, when was the first 
time you called the gas company about your high 
bills? A. Well, one time I called, you know; it was way 
before this. 
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Q. Yes. A. And I told, you know, about the bill being 
high, and they must estimate a bill. That was almost a 
year before, but I don’t remember the day. 

Q. When was the last time before the explosion? A. And 
I called a couple of times; I went down myself. I went to 
see about the bill, and I told about the bill being a little 
high. 

#•*#***•## 

77 Q. Now, do you recall whether or not after the 
explosion, whether the wooden blocks had caught fire 
at all? A. No. 

Q. They had not? A. No. 

• •••*#••*# 

S5 Q. But is it correct to say that whoever was there 
the day before from the gas company had told you 
about your old gas range? A. That is right. 

Q. And he had told you it ought to be disconnected? 
A. Yes. 

Q. And did he also tell you about the safety pilot on the 
hot water heater? A. Yes, he said, “Tomorrow we are 
going to send a man to fix.” 

Q. And did he also tell you there was a little leak at the 
stop cock on the water heater? A. No. 

Q. Did he tell you anything else? A. He just told me 
about the gas heater and the stove. He said he would send 
a man to fix the next day. 

Q. And w’ere you down in the basement with them when 
they were doing this work? A. I was downstairs 
86 when he come, you know, and he was working; he 
stay there, quite a while. So I went upstairs and 
do my work, you know, and I was upstairs all the time. 

Q. While they w*ere there, did you smell gas in your 
home? A. While they was fixing the meter, you mean, 
w T hen they changed the meter? 

Q. Yes. A. Well, I smelled a little bit. 

Q. You did? A. Yes, when they changed the meter. 
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Q. And they told you to leave the windows open? A. 
Yes. 

Q. And you left the windows open? A. Yes. 

Q. And then you didn’t smell the gas any more? A. 
Well, I tell you, I had a little cold. For seven weeks I 
had a bad cold and couldn’t even talk much. 

Q. Yes, ma ’am. But you just said when they were there, 
even though you had a cold, you smelled the gas a little. 
A. Well, do you know you can have a little cold, but do 
you know you can catch it worse ? And my cold got worse. 
Q. But you testified a couple of minutes ago that when 
they were there changing the meter, you did smell 
87 gas a little. A. Yes, just when they changed the 
meter. 

Q. I see. 

SS Anthony Biancaniello, one of the plaintiffs, being 
first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination 
By Mr. Brick: 

91 Q. What hand or hands did he use while spread¬ 
ing this material? A. His right. 

Q. And where did he keep the pail or the can of adhesive 
material, Miracle Adhesive, while he was spreading it? In 
what position in regard to the rest of his body? A. It was 
to the right side, I believe. 

• ••••••••• 

9*2 Q. And how long had you been down there before 
your father came down? A. I think about half an 

hour. 

• ••••••••* 

95 Q. At the time of the occurrence that we are go¬ 
ing to talk about, where were you standing? A. I 
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was standing right at the foot of the steps. I believe I was 
leaning on the rail. 

Q. And where was your father standing or sitting at that 
time? A. I think either on the first step, or he was sitting 
on the second or third step there, sitting or standing up on 
the rail. I don’t know. 

Q. Where was your uncle at that time? A. Right along 
beside me, below the steps, on my left. 

96 Q. And do you recall seeing the can at that pre¬ 
cise moment? A. I think it was right near the steps, 

on the right of him. 

• ••••••••• 

Now, do you recall whether the windows "were open or 
shut at that time? A. They were open. 

Q. And when you say they were open, what windows are 
you referring to? A. Both of them. 

Q. Is that the windows in the front? A. The windows in 
the front, and both windows in the back and the door, all 
was open. 

97 Now, tell us exactly what happened shortly before 
this accident you refer to. A. Well, we were stand¬ 
ing there, and I don’t remember just what the conversation 
was about, or anything. We seen a blue flicker, like, come 
through the doorway, a flash, a blue flash, a flame like. I 
don’t know how to describe it. And all of a sudden it looked 
like we were just all in fire there. We tried to get up the 
steps. That is the last I remember, until I got outside. 

Q. When you say a blue flicker came through the door, 
which door are you referring to? A. This door coming out 
of the room where the hot water heater and the furnace is. 

Q. All right. Come on down here and point this out to 
the jury. A. Right about there (indicating); right through 
this door here. 

Q. And when you say a flicker, can you describe that 
more fully to the Court and jury? You may resume the 
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seat. A. Well, to me, it seemed to me like sort of a, you 
have seen a blow torch, and it has a blue flame coming out 
of it. That is about the color it was—or a match that 
strikes real quick—something like that. 

9$ Q. Did you sec or note fire down in the basement, 
after that? A. No; the only thing I noticed was fire 
all over us and on the steps. 

Q. All right. Will you tell the Court and jury, if you re¬ 
call, exactly what you said at the time you first saw this 
blue flame? A. Well, I think I hollered “Run,” and the 
next thing I knew I was getting up off the kitchen floor. I 
got over top my father somehow. I don’t know how I did 
it. That is all I know. 

• •••#****# 

99 Q. Was there any noise to this blue flame at all? 
A. Well, it just seemed like a big roar, a loud roar 

to me. 

Q. Can you describe what you mean by that roar, more 
clearly, if you can? A. Well, it was an explosion, I guess. 

• •••••*••# 

101 Q. While you were in the basement that eve¬ 
ning, did you notice the smell of gas at all? A. I 

couldn't say I noticed the smell of gas. I smelled some¬ 
thing coming down, but I forgot about it, because there 
was always an odor in that basement, and they said it was 
the dog. They always argued about getting the dog out of 
there, and my uncle wouldn’t let them take him out. 

Q. So it is difficult for you to describe exactly what you 
smelled down there? Is that correct? A. Yes, sir. 

102 Q. But you did smell some sort of an odor down 
there? A. Yes. 

• •••••*•## 

Q. What, if anything, do you of your own personal knowl¬ 
edge know that caught on fire? A. The only thing that I 
know is the meter, and somebody outside hollered that the 
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meter was on fire, and I went to look, and that is the only 
place I could see fire, was in that corner. 

Q. Will you describe to the Court and jury ex- 
103 actly what sort of a fire you saw coming out of the 
meter? A. I couldn’t say exactly, because I didn’t 
go that close. I didn’t get up very close, you see, I was 
in pain. 

Q. And where would you say the flame was shooting 
from? A. It seemed like it was coming out of the corner 
where the meter was, to me. 

• ••••••••* 

105 Cross Examination 

By Mr. Wilson: 

Q. And did you read any sign on top of the can? A. 
Yes, I read it. 

Q. And will you tell His Honor and the jury what the 
sign said? A. Well, it had big words, “Inflamma- 

106 ble,” and it said, it directed you not to get it near 
heat, and it told you how to thin it; but we didn’t 

even bother about that. He just went ahead and put it on. 
It was too complicated. 

Q. Was the word “Caution” on the lid? A. Yes, sir. 

Q. And were there any stickers or labels on the side of 
the can, too? A. Yes, sir, there was a red one. 

Q. Now, Mr. Biancaniello, what did it say on that white 
label? Do you remember? A. It had in large letters 

107 “Inflammable,” I think—yes, “Inflammable.” 

Q. And did it also give a warning about not to 
be used unless the place is well ventilated? A. Yes. 

Q. And was the word “Caution” on the side of the can 
as well as on the top of the can? A. I don’t know. I know 
I seen “Caution” on it. 
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Q. Now, did you repeat to your uncle wliat you were 
able to read from these labels on the can? A. Yes. He al¬ 
ready had a very good idea of what it was. 

Q. What did vou sav to vour uncle about these labels? 
A. Well, the first thing was that it was inflammable, and 
not to get it near any heat. So before we opened it, we 
were smoking and I told him that we wouldn’t smoke no 
more. 

Q. And did both of you put out your lights, or whatever 
it was? A. Yes, we did. 

Q. How did he respond to you ? Did he hear what you 
were saying to him ? A. Oh, yes. 

Q. And did he make any reply about that? A. No, in¬ 
deed. 

Q. So you think you read to him almost word for word 
what you saw on these labels ? A. I read it out loud. 

108 Q. And you read the word “Caution” out loud? 
A. Oh, of course, he seen that; he knew what that 

was. 

Q. But you read it, also? A. Yes, sir. 

Q. And you read the word “Inflammable” out loud? A. 
Yes, sir. 

Q. Even though he could see that, too, on the label? And 
you also read out loud about the necessity for complete 
ventilation? A. Yes. 

Q. And it was at that point that the two of you put out 
your cigarettes? A. Yes. 

Q. Now, when you took the lid off this can, you couldn’t 
h^lp but smell its contents, could you? A. Well, not right 
away. I don’t remember. But it was powerful smelling. 
Q. Sir? A. Not right away I didn’t. 

Q. Don’t you remember that -within a very short time you 
began to smell a gasoline-like or naphtha-like odor? A. I 
smelled a peculiar odor, but I didn’t smell anything like 
that. 

109 Q. Was that a different odor from what you had 
smelled -when you had come in the basement? A. 

Well, a little bit. 
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Q. In other words, if yon smelled anything when you 
came into the basement—and you weren’t sure you smelled 
gas when you came into the basement, you said? A. That 
is right. I smelled something. 

Q. After the can w^as opened, sometime—and I am not 
holding it to the moment—you began to smell a different 
odor, didn’t you? A. Yes, a little different. 

##••**#••# 

115 Now, when this explosion occurred, just before it, 
I mean, had he just about finished laying all these 
panels? A. Just about. 

118 Stefano Biancaniello, one of the plaintiffs, being 
first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 
By Mr. Brick: 

122 He told me, and he said at the time, too, near the 
arch door, making the partition, and there was a blue 

flame; 

• •••**•••* 

125 Q. Now, Steve, you talked about a blue flame. 
Where did the blue flame come from? A. The blue 

126 flame come from here, and she went here, I see just 
the second it was. 

Q. The flame came through this door? A. Through this 
way, and right to the other side of the room. 

129 Q. Will you tell the Court and jury what your con¬ 
dition was? A. My chest and arm, top and bottom, 
nose, because the flash come more this side, the other way. 
And the leg, not my socks or shoes or pants or legs, be- 
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cause I go on top of the flame, the flame is high from the 
floor. 

• ••*#*•### 

138 Q. IVas it a strong smell? A. You know when you 
do some heavy work, it is a very had smell. Like I 

told you, or Mr. Brick, we did complain about the dog. 
And, well, we know things about the gas. My brother, he 
said gas, and we go and ask about the meter; and if we run 
from the back door, we would not be burned, if I staved 
down there, I no get burned; if he no come up, he no get 
burned. 

»**••***•• 

139 A. No. TCe went out of the house, out on the 
porch, on the platform, with the hands bleeding; and 

when she see my brother, she came up to see what hap¬ 
pened, because after the explosion she said, “Look, look, 
the flame on the meter.” 

• •••••«••• 

A. Xot on the sidewalk, she come next to the lawn, by 
the house. She come across and told me, “Look, look at 
the flame at the meter.” 

The Court: Just answer the questions and don’t go any 
further. Just answer the questions; then stop. 

*•••*#•#*# 

14:2 Q. And you saw' a blue flame come through the 
doorway? A. Yes. 

*•***###•# 

Q. And then you saw' this flame come w'liere? Along the 
floor? A. On the ceiling. 

Q. Did it come on the floor, too? A. No—along the ceil¬ 
ing. 

Q. IVhen you saw the flame, it w*as coming through the 
doorw'ay? A. Through the doorway. 
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Q. How high was it off the ground? A. About a foot and 
a half. 

Q. Take a look at No. 3. That is the doorway. A. This 
is the doorway. It was about this high, and come this high. 
Q. And did the flame immediately go up in the air? A. 
Yes. 

143 Q. And went over your head? A. Yes. 

Q. And you didn’t see any flame pass beside your 
body? It went over your head? A. Sure, because when I 
went on the steps I would be in the flame. 

Q. You were on the second step from the bottom? A. No. 
When I started to run, I go high in the flame. That is why 
I got my legs burned. 

Q. But you were on the second step from the bottom? 
A. From the bottom. 

Q. And not from the top? A. No—from the bottom, sure. 
Q. And where did the flame go to? A. What? 

Q. Where did the flame go to? A. You mean after the 
explosion? 

Q. Yes. A. When it exploded, there was no more flame. 
Q. Before it exploded, where did it shoot to? A. Shooted 
to the corner behind me, to the meter, alongside of the 
meter. 

Q. Over there by the meter? A. By the meter. 

Q. Did you see the bucket of mastic catch on fire? A. 
No, because if the bucket catch on fire, all the legs 

144 burn off. 

#••••••••• 

145 Q. Mr. Biancaniello, where was it your brother 
told you about the gas? 

##••••#*** 

Q. And tell us exactly what he told you. A. He told me, 
he said, “Steve, the gas leak”— 

#•••••*••• 

Mr. Wilson: I object to this as being incompetent testi¬ 
mony, what the decedent said. 
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The Court: I am inclined to think so, too. 

Mr. Brick: If Your Honor please, it seems to me that it 
is part of the res gestae. 

146 The Court: It can only be admissible as part of 
the res gestae. 

Mr. Brick: It was only a few minutes after they arrived 
at the hospital, and Mr. Wilson brought it out on his cross- 
examination. 

Mr. Wilson: I did? 

Mr. Melrod: Yes. You asked him what his brother told 
him to the effect that his brother was referring to the gas 
leaking from the meter. 

Mr. Wilson: I didn’t hear it. Did you hear it, Your 
Honor ? 

Mr. Melrod: I heard it, and wrote it down. 

The Court: I am inclined to admit it as part of the res 
gestae. 

o 

Q. When was it your brother told you about this gas? 
A. Right away when we got to the hospital. 

Q. Was it on the way to the hospital? A. From the 
house, we go to the hospital. 

Q. And it was at that time he told you? A. Sure, right 
away. 

Q. What did he tell you, exactly? A. He said, 

147 “Gas meter leak. It can’t be some other place.” 

*••••••••• 

14S Q. And in Italian he told you the gas meter had 
leaked? A. Sure, the gas meter had leaked. 

Q. Did you ask him anything else about that? A- No, 
because he was so sure about what be the trouble, nothing 
else. 


• ••••••••• 

Q. What had your brother said to you just before he 
mentioned that the gas meter leaked? A. The gas meter, 
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he told me the same thing, he said, “Steve, the meter leaked, 
if you no can have such thing.” 

149 

• •••••*••• 

Mrs. Ada Marie Mater, called as a witness by the plain¬ 
tiffs and, being first duly sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. Brick: 

• •••••**•* 

152 Q. How did it come about that you found out 
about this gas range being disconnected? A. Well, 

I had smelled gas before when I went to her house, and 
asked her about it, and she said she had called the gas 
company up to find out, and they told her to disconnect 
it, and I asked her if she had disconnected it, and she said 
yes. In fact, she took me down to see it, and it was dis¬ 
connected. 

153 Q. When was it, if you recall, that you smelled 
this gas that you have just testified to? A. It was¬ 
n’t exactly a gas that you smelled before. It was a pe¬ 
culiar odor, between rotten eggs and something, and it 
was just a funny odor. 

Q. And when did you smell that? A. Well, it was before 
she had the stove disconnected. 

Q. Do you have any idea as to exactly when that was, 
as to the exact date? A. Well, it may be about a week 
before that, because I used to come up there quite fre¬ 
quently. 

#*•••*#*•# 

160 Catherine Biancaniello, called as a witness by the 
plaintiffs and, having been first duly sworn, was 
examined and testified as follows: 




Direct Examination 
By Mr. Brick: 

• 1 • • • • • • • * • 

163 Q. Did yon Lave occasion to go down in the base¬ 
ment while the fire was on? A. I went down there 
after they put out the fire. 

Q. Did you see where the fire was coming from? A. I 
saw the fire at the meter, right in the corner. I saw that 
from outside of the house. 

Q. Where were you standing when you saw that? A. I 
was standing right outside, right in the front yard. 

Q. And could you see the fire there coming from the 
meter, from the front yard? A. Yes; it was right in that 
corner. 

• •••••••*• 

165 Q. It screens the porch. You looked through that 
and through the window, and saw some flame in the 

basement ? A. Yes, I saw a flame. 

Q. Did you see what was burning? A. It was right 

166 in the corner where the meter was. 

Q. I understand that; but are you saying you saw 
the meter burning, or are you not sure whether the meter 
was burning? A. Well, it was right in the corner. I 
couldn't just see it right in that corner. 

• •••*••*•• 

16S Q. When did the gas man come with the new 
meter? A. The fireman called him up and told him 
to come over with a new meter, and put it in. 

Q. And were the firemen there when the new meter ar¬ 
rived? A. Yes. 

Q. And were they still down in the basement when it 
arrived? A. Oh, all I can remember is that they came with 
a new meter and put it in and put the old meter in the 
truck and went away. 
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169 Q. Where was the bucket, Miss Biancaniello ? A. 
It was right near the steps. 

**###♦**#• 

170 Q. And do you remember what this thing is which 
is on top of the radiator, under the gas meter ? A. 

Well, I believe it was a cement, a bag of cement. I don’t 
know exactly. But that is what I think it was. 

Q. And was that singed or burned or scorched or smoked? 
A. Well, when I went down, it was burned; that is the 
way it was; it was burned. 

Q. Well, now, tell the jury why you say it was burned. 
A. That is the way it looked to me, like it was burned. 

Q. Was there some smoke coming from it? A. No, I 
didn’t see any smoke coming from it. 

Q. Did you see any smoke coming from the gas 

171 meter? A. I don’t remember. 

Let me see—I don’t want to mislead you—let me 
check on your testimony. Did you go down after the gas 
man had put the new meter in, or before the gas man 
had put the new meter in? A. I went down before he put 
the new meter in. 

Q. So the old meter was still hanging when you went 
down there. What is your recollection about the appear¬ 
ance of the old meter? Did you notice anything peculiar 
about it? A. I was so excited, I didn’t notice anvthinsr 
about it. 

Q. All right. There was, generally, no smoke in the 
basement? A. No. 

Q. Was there a smell of smoke? A. No, I didn’t smell 
any smoke. 

Q. Was there a smell as if something had burned? A. I 
don’t know. 

Q. Do you have another answer, or is that your full 
answer? A. That is all. 

Q. You don’t know? A. No. 

Q. As you try to think back, you don’t remember 

172 whether you smelled a burnt condition or not? Is 
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that what you meant? A. Well, after the fire, what I 
smelled was gas. 

1 <^. What you smelled was gas? A. Yes, when I had 
come down from the steps, and I was running out. 

Q. And you are sure you were down there before the 
gas man changed the meter? A. I was down there before 
and after. 

Q. You were down there both times. You smelled gas 
when you were down there before? A. Not down in the 
basement—when I was coming down the steps, when I 
was running out of the house, when the explosion first 
happened. 

Q. That is when you smelled gas? A. That is when I 
smelled eras. 

Q. Let me see again, Miss Biancaniello, if you can re¬ 
member whether, when you were in the basement, before 
the gas man arrived, there was one or more firemen in the 
basement. A. There were more than one; I know that. 

Q. Yes; I am not trying to get you to say whether there 
was one, two, three, four or five. Did you see a fireman 
dr firemen, I don’t care which, in the basement, when you 
were down there before the gas man arrived? A. 
173 Well, they had come upstairs and made the phone 
call, one of them. I don’t remember if there were 
any down there or not. 

Q. You are not sure whether you can visualize any fire¬ 
men being actually in the basement when you were down 
there? A. No, I am not sure. 

Q. And that was the time you were smelling gas? Is 
that right? A. When I was smelling gas was when I was 
coming down the stairs, when the explosion, when I heard 
the explosion and run down the stairs. 

Q. And that is the first time, when you were coming 
downstairs after the explosion? A. That is right. 

Q. And the stairs you are talking about are the base¬ 
ment stairs? A. No, not the basement stairs, the upstairs. 

Q. You smelled the gas up between the first and second 
floors— A. I did. 



21 


Q. —as you were coming down. And you did not then, 
of course, go down to the basement; you went out on the 
street? A. I went out on the street. 

Q. When you came back in the house and went down in 
the basement, for the first time after the explosion, did 
you smell gas? A. No. 

174 Q. There was no smell of gas then? A. No. 

Q. And did you again, at any time that evening, 
smell gas in the basement? A. Well. I don’t remember of 
smelling any gas. 

**•**###** 

Frances Louise Biancaniello, called as a witness by the 
plaintiffs and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Brick: 

*•#**#•*#* 

175 Q. And do you recall an unusual occurrence hap¬ 
pening on May 26, 1947 at your home? A. Yes, sir. 

Q. Prior to that time did you have occasion at any time 
to smell anything unusual in your home? A. Yes, I smelled 
gas. 

Q. And when was that? A. Well, I smelled gas about 
twenty minutes or quarter of eight the same night, as I 
was on the telephone. 

Q. Now, where is the telephone? A. The telephone is 
in the hallway, right by the door, and I have a habit of 
either sitting on the floor or lying on the floor while 

176 I am talking on the phone. 

• ••••*#••• 

Q. So that would it be correct to say that the telephone 
is almost directly over the gas meter? A. That is right. 

Q. Tell the Court and jury in your own words, 

177 briefly, just how you were phoning on that particu¬ 
lar occasion. A. Well, I received a telephone call, I 
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imagine about quarter of eight, and I was talking to a girl 
friend: and, as I say, I have a habit of either sitting on 
the door while talking, or lying on the floor; and I smelled 
gas: it seemed like it was on the floor. And I didn't say 
anything to any one, because previously I had smelled gas. 

Q. When had you smelled gas previously in your house, 
if you had? A. Well, before, I mean, several times; and 
we have had so much trouble. I didn’t say anything that 
night, because nothing had happened. 

• < • • • • * * * * * 

179 Q. What did you do after the firemen came? A. 

Well, I stood on the porch, and I walked down the 
steps and was standing out there on the grass, and someone 
said something about, “Look^at the fire,” and I looked, 
and under the, I don’t know what you call it, underneath 
the porch— 

Q. Latticework, would you call it? A. Yes, latticework, 
I imagine that is what is what it is. And I looked in the 
window and I saw the meter, right there in the corner, 
up in flames. 

Q. Are you sure it was the meter you saw in flames? A. 
It was the meter I saw in flames, I am positive. 

Q. What happened after that? A. After that, I went 
u]b on the porch, and the firemen, they came, and they 
went down. And I went in the hallway. And when the 
firemen came upstairs, and one of them, he said, “If it 
isn’t a gas leak, I don’t know what it is.” 

And then he says, “Well, we will call the company right 
now,” and they called up and had a new gas meter put in 
right away. And the gas man came with the meter, not 
later than 15 minutes, and came in and put a new one in. 
• •••#*•#** 

1S6 By Mr. Wilson: 

Q. And you are sure you could see the meter? A. Yes, 
sir: I am positive of it. 

Q. You also saw flame, didn’t you? A. Yes, sir; the 
flames were on the meter. 
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Q. Was it a large flame or a small flame? A. It was a 
large flame, hitting the ceiling. 

Q. And was the whole meter on fire, or only a portion 
of the meter ? A. The whole meter was on fire. 

Q. And were you able to see under the meter ? A. 
187 Xo, sir, I wasn’t. 

Q. And your testimony is for sure that the meter 
was burning? A. Yes, sir. 

Q. You saw flames coming out of the meter? A. I saw 
flames on the meter. 

Q. On the meter? A. Yes, sir. 

**#*###**• 

191 Q. And you stooped down enough to see every¬ 
thing that was going on? A. Yes. 

Q. And you did not smell any gas at that time? A. Xot 
at that time, no, sir. 

Q. And did you stay down five minutes? A. It was just 
about a couple of minutes, because my cousin told me to 
get upstairs with the baby. 

Q. How near was that to the time you began phoning? 
A. It was after I had started off the phone. 

Q. Oh, I see. A. That I went downstairs. 

Q. And you had phoned and smelled gas as you were 
sitting on the floor in the hall? A. Yes, sir. 

Q. And then you went on downstairs— A. Yes, sir. 

Q. —directly, immediately. A. Xo. As soon as they 
came in, I had hung up; and they went down and I was 
upstairs playing with the baby a while. And then I took 
the baby down to show it to my father, and that is when 
I went down. 

• •*•*•#**# 

193 Q. Miss Biancaniello, I think we were at the point 
where I was asking you whether you smelled gas 
when you went down the basement steps with your cousin’s 
child, and you said you walked down to about the third 
step and sort of had to lean down. A. Yes. 
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Q. And you could see everything in there, and you saw 
your father working over nearer to the far wall than to 
the staircase. Isn't that right? A. Well, it is close to 
the staircase also. 

Q. I am not particular about that. A. It is over on the 
left side. 

Q. And you say you did not smell gas when you were 
down there? A. No, sir, I didn’t. 

Q. Now, did you smell a different odor, an un- 

194 usual odor, coming from this mastic, this adhesive 
compound your father was using? A. Not that I 

recollect, sir. 

Q. Would you say that according to your best recollec¬ 
tion you smelled utterly nothing unusual when you were 
down in the basement? A. No, I didn’t smell anything. 

Q. And you are sure that your uncle was there at that 
time? A. Yes, sir, I am positive. 

Q. You went back on upstairs, and where did you go 
with the baby? on the living floor, or on the sleeping 
floor? A. On the living room floor. 

Q. And how long were you back up there when this noise 
occurred? A. I would say about, approximately, about 
five or ten minutes. 

Q. And did you smell gas back up there when you went 
up there? A. Not that I remember, sir. 

• ••••••••• 

195 Q. And did you tell them on that occasion that 
when you were phoning you had smelled gas? A. 

No, sir, I didn’t mention it because I had smelled it before, 
and nothing had happened. You know we had trouble 
quite a bit before that. 

Q. And did anybody else that evening say to you that 
she smelled gas, or that he smelled gas? A. After the 
explosion. 

Q. Was that your sister Catherine? A. Yes, sir. 

Q. Before the explosion, did any of these ladies say to 
you that they smelled gas that evening? A. No, sir. 
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Q. And after the explosion, did anybody else tell you 
that she smelled gas, besides your sister Catherine? A. 
There were some people who were outside standing, who 
said that they smelled gas, they stated they smelled gas. 
Now, who it was, I don’t know. 

Q. On the sidewalk? A. Yes, sir, on the sidewalk. 

Q. And from the sidewalk these people said they smelled 
gas? A. Yes, sir. 

#*#**•**#* 

197 Q. And your testimony is that from the time the 
stove was disconnected, at least at that time, you 

did not smell gas in the rear room of the basement, up to 
the time of the explosion? A. Not in the room there, 
no, sir. 

Q. Is it going to be your testimony that you smelled gas 
in the front room before the accident? A. In the hallway. 
Q. That is, upstairs? A. Yes, sir. 

Q. Now let us come down into the basement. Did you 
smell gas in the basement front room, from, let us say, 
the time when the old range was disconnected up to the 
time of the accident? A. No, sir, I didn’t. 

Q. You didn’t? A. No, sir. 

Q. Let me put this broad question to you to see how far 
back we can go: have you ever smelled gas in the basement 
of your home? A. Yes, sir. 

Q. How long ago, how long before the accident? A. 
Well, I couldn’t state when, you know, the exact time or 
anything; but it was before the accident, a couple of months 
before. 

198 Q. A couple of months before the accident? A. 
Yes, sir; but I couldn’t say for sure just when. 

Q. But you are sure there came a time, at least two weeks 
before the accident, after which you did not smell gas on 
any occasion in the basement? A. Would you repeat that, 
please? 

Q. There came a time, certainly beginning with the time 
when the range was disconnected in the basement, that you 
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did not smell gas at all, up to the time of the accident, in 
the basement ? A. Not until that night of the accident. 

Q. And, to repeat myself, you were down in the basement 
frequently? A. Yes, sir. 

Q. In the evening? A. Yes, sir. 

Q. And the basement door from the first floor opens into 
the kitchen, doesn’t it? A. Yes, it opens into the kitchen. 

Q. Now, had you smelled gas in the first floor hall prior 
to smelling it on the night of the accident? A. I had, a 
couple of months before, yes, sir. 

Q. A couple of months before? A. Between the hall and 
the kitchen. 

199 Q. Was it very strong? A. No, sir, not too strong. 

Q. Was it the subject of discussion amongst your 

sisters and vour mother and vour father? A. I don’t re- 
member, sir. 

1 Q. And do you remember whether anybody else in your 
household had mentioned that they smelled gas between the 
kitchen and the hallway on the first floor, a couple of months 
before the accident? A. I remember someone saying, sir, 
but I don't remember who it was, and I believe it was an 
outsider; I am not sure. 

Q. Now, did you smell it on one occasion or on a number 
of occasions at that time? A. A number of occasions, sir. 

Q. And is that what you mean when you said you had had 
so much trouble with gas there? A. Yes, sir. 

Q. Now, at that time, did you ask your mother or your 
father to have the gas company come out and look the situa¬ 
tion over? A. Well, I know of one time they did come out 
and check the stove, upstairs in the kitchen. 

Q. Yes, we know there is one date when that occurred, the 
6th of May. I mean, we have records here to show that; 
and, you see, the 6th of May is about three weeks be- 

200 fore the accident occurred. 

Now, do you know of any earlier time, within a 
month or two months before that, that the gas company 
came out there and attempted to correct a condition that 
had been complained of ? A. I do not know, sir. 
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Q. But you do have a recollection, as I gather, and I 
want you to tell me if I am wrong about this, that you did 
smell gas, and that the gas company came out there, and 
after that you didn’t smell gas again, until in the hallway, 
about a quarter to eight, on the evening of May 26th? Is 
that correct? A. That is correct, sir. 

213 Lloyd Rockwood Cutler, called as a witness by the 
plaintiffs and being first duly sworn, was examined 
and testified as follows: 

**#••*«•** 

218 Q. Now assuming for a fact that the -windows, 
both windows in this room, were open and the two 
window’s in the rear were open, and the door w T as open, and 
assuming someone was applying this MT type Miracle ad¬ 
hesive to the floor in this area, leaving an 18-inch rim 
around this room, and had completed the setting of this 
adhesive in a very thin layer, it having been indicated it 
w’as the first coat being spread to approximately tw T o feet 
from this stairway, could you tell us in your opinion 
whether or not, assuming those facts, that a fume from the 
MT product could ignite wdth a w’ater heater contained in 
another room, which was at least six or eight feet from this 
doorway? 

Mr. Wilson: With the doorway open? 

The Witness: I would say it would be absolutely impos¬ 
sible. The windows w’ere open ? 

By Mr. Melrod: 

Q. The window’s were open. A. I w’ould say it w’ould be 
absolutely impossible. 

#••*•»#••• 

225 Q. Let me got on with my question. Assuming you 
lay 154 square feet of this Miracle adhesive, on a 
concrete surface, in a room w’hose dimensions are 14 feet 
by 17 feet to a thickness of up to an eighth of an inch, would 
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someone not familiar with the substance, not used to it, 
detect an odor in that room from that substance? A. Yes. 

Q. And readily so, would they not? A. They might not 
realize it if they were working in it; but there is a definite 
odor there. 

Q. And someone who comes in for a few moments, or for 
the first time while the work is being done, if he has normal 
smelling faculties, will detect the pungency of the odor, 
won't he? A. Yes, he will. 

Q. And you will expect that of every person whose nose 
is working normally, wouldn’t you? A. I would suspect 
they might smell it. They might not say anything about it. 

Q. And to the layman smelling it, the immediate 

226 reaction is a gasoline or naphtha or something like 
that? Is that right? A. No, I wouldn’t say that. 

Q. Tell us what you think. A. I would say they would 
think someone was painting. I wouldn’t say gasoline or 
naphtha or something of that nature for the reason that it 
doesn't smell like gasoline or naphtha. It has a petroleum 
smell. They are all similar, just as paint solvents have a 
similarity, but I wouldn’t say they would say it was gaso¬ 
line, and if they weren’t familiar with gasoline, they 
wouldn't think anything of it. 

• ••••••••• 

By Mr. Wilson: 

Q. Now assuming, Mr. Cutler, that 154 square feet of this 
Miracle adhesive had been applied to a concrete floor, with¬ 
in a period of about an hour, on the 26th day of May—and 
I am simply saying warm weather—in the basement of the 
house, the dimensions of the room being 14 by 17 feet, 
from your experience with this product, how rapidly 

227 would the solvent evaporate? A. It would have been 
gone. 

Q. In that time it would have been gone? A. Yes, sir; 
you could walk on it. It could be dried over and you could 
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probably touch a match to the front of it and there would 
be no fire. 

*•*#*•*#*# 

228 Q. And assuming, if you will look at the black¬ 
board, we are talking about this particular lay-out, 

and assuming that the windows which are depicted in the 
lower section of the diagram are the windows which are 
reflected in Plaintiffs’ Exhibit 2, and assuming that only 
one of those windows was open, and that the two windows 
and the door in the rear were closed, and assuming that 
during this period of approximately an hour 154 square 
feet of Miracle adhesive had been applied to the surface 
of the front of those two rooms, to a depth not in excess 
of one-eighth of an inch, and assuming that in the rear 
room there is a hot water heater at the point which I am 
indicating, with a pilot light on it, ignited by gas, and that 
at a certain moment someone upstairs in the house, within 
this hour period that I am talking about, began to run the 
water for a bath, as a result of which the pilot light 

229 ignited the burner on the hot water heater, in your 
opinion, sir, would there be vapors coming from the 

evaporation of the solvent of the Miracle adhesive which 
could travel into the rear portion of this basement and be 
ignited by that light? A. Vapors could have penetrated the 
other room, and could have been ignited by the light, if 
they reached it in sufficient quantity; but I don’t believe, 
under those conditions, it is possible. 

Q. You remember I have given you a question in which 
all the windows were closed with the exception of one. A. 
With the exception of this one? 

Q. Yes, sir. A. This one is in the room where the pilot 
light is ? 

Q. No; the one I have in mind is the other down here, 
Mr. Cutler, one of these two. A. Then that is the room 
■where the adhesive is being distributed? 

Q. Yes. A. Then there would be less chance of what you 
said in the other room. 
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Q. When you say there would be less chance, what do 
you mean! A. Because the vapors would go out that win¬ 
dow more likely than if it had been open in the other room. 

Q. I want to show you the aperture as between the 

230 two rooms, as reflected in Plaintiffs’ Exhibit 3. A. 
Yes, sir. 

Q. This is looking into the rear room. A. Yes, sir. 

Q. Now, while you say there is less chance, do you ex¬ 
clude the possibility that under circumstances which I have 
described the vapors from the evaporation of this solvent 
could have been isrnited bv the hot water heater? A. I 
would say that they were so small in proportion to the area 
you had, that it would be impossible. I say that based on 
experience with thousands of rooms where it has been ap¬ 
plied. 

Q. And you do concede, though, do you not, sir, that the 
vapors from Miracle adhesive are sufficiently volatile that 
if they come in contact with a burning flame, in sufficient 
quantity, they will burn? A. Readily. 

• •••#•••*# 

231 Q. And let us assume that the can, a five gallon 
can such as you see in one of those pictures, was in 

the basement at a point somewhere near where it is por¬ 
trayed in that picture, and that it had some of this ad¬ 
hesive in it. If there is a flash fire, coming out of the aper¬ 
ture, would you or would you not expect the contents of 
that can to catch fire? A. If the flame reached it, it might, 
unless it had been left open. If the can was open, it would 
leather over on the top. That is one reason why we try to 
have people keep the top on the can, because it dries out 
so quickly, because ordinarily if you open a can of Miracle 
adhesive and leave it open five or ten minutes, it would dry 
over on the top so that you could touch your finger to it and 
it would be leathery. 

If the can had been open for a period of a half to three- 
quarters of an hour, I would say it would be fairly impos- 
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sible for any flame to catch it, even if you put a 

232 match to the mouth of the can. If the can had been 
newly opened, and the flame came close to it, it might 

catch fire. It would not explode. 

Q. You wouldn’t exclude the possibility that it could 
catch fire ? A. It could catch fire. 

Q. And it would burn for some time? A. And it would 
burn for some time, if it did catch fire. 

Q. You said a few moments ago that a flash flame from 
the combusion of a match or a light with the vapors of 
Miracle adhesive would be a yellow flame? A. That is 
right. 

Q. Do you exclude the possibility that it could be a blue 
flame ? A. Definitely. 

##•••**•*• 

233 A. I still don’t get that question. You are putting 
a hypothetical question that if vapors from the sol¬ 
vent came in touch with a gas flame. 

Q. That you would get an explosion or a flash. A. That 
could be so, if you got enough vapors there. 

Q. And the flash, you say, would be yellow? A. That is 
right. And it would follow all the way through to the floor, 
because that is where your vapors would have to come from. 

Q. But if the solvent had gotten sufficiently out of the 
floor, the floor would not be ignited? A. That is right. 

Q. But you could still have the vapors above the floor? 
A. No. If you have left enough time for that floor to dry 
out, then you will have no vapors in the room. 
##•#••*#•* 

234 Q. And you don’t know of any instance in your 
experience where a blue flame has been the result 

of the contact of your vapors with fire? A. Correct. I 
don’t believe it would be possible to get a blue flame from 
our material in any way. 

Q. And the result of contact of your vapors in sufficient 
quantity with a flame is to cause an instantaneous flash? 
A. Yes; it is flammable. 
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Q. Is there a noise with it? A. No. 

Q. No noise? No hissing noise? A. Oh, yes; anything 
you get quick, it makes some noise, but no explosion. 

• •*#*•***• 

253 The Court (To Mr. Wilson): Do you want to make 
a motion, without prejudice, and let me overrule it, 

and go ahead? 

Mr. Wilson: I don't want Your Honor to overrule it. I 
do intend to make such a motion, but there is no evidence 
of negligence on our part. 

The Court: I think it is a case to go to the jury. I over¬ 
rule the motion. This is treated as made after the doctor’s 
testimony. 

Mr. Wilson: Would Your Honor mind educating me a 
little bit? 

The Court: I think under the circumstances it is suffi¬ 
cient. It seems to me it is a case of res ipsa loquitur. 

254 If you want to argue that, I will let the jury go 
and give you live or ten minutes to argue it. 

Mr. Wilson: I would like to have Your Honor’s reaction 
about it. 

! The Court: I don't have much reaction about it. 

Mr. Wilson: May I discuss it for five or ten minutes? 
The Court: Yes. 

The jurors will be excused until ten o’clock tomorrow 
morning. 

(The jurors having left the courtroom:) 

Mr. Wilson: May it please the Court— 

The Court: I mav sav this to start, Mr. Wilson: I am 
very slow to sustain motions now to direct a verdict, under 
the new rules, unless I feel very sure I am right, because 
the defendants don’t lose anything by going ahead with 
the case. But I will hear you for a little while. 

Mr. Wilson: Thank you, sir. I recall discussing with 
your Honor in another case this problem of res ipsa loqui¬ 
tur which, frankly, not only interests but concerns the Gas 
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Company very greatly. In the case in which we began 
this discussion, the Smith case, we were discussing the 
problem with respect to a service from the main into the 
house, and the break was in the area over which we did 
have, if not the control, the responsibilty for maintenance, 
let us say. 

In that situation, and Your Honor indicated at 

255 that time that you thought that the res ipsa loquitur 
option was being used more frequently than of old, 

that it wasn’t a rule of proof, it was really a rule of pro¬ 
ceeding, so to speak—in other words, the burden was still 
on the plaintiff. 

The Court: Yes; I have always felt that. 

Mr. Wilson: In the situation we had before, the appli¬ 
ance which was established to be defective was a broken 
pipe, and, as I see it, the doctrine of res ipsa loquitur al¬ 
ways requires, as its fundamental predicates, that there 
shall be an appliance of some character and that that appli¬ 
ance shall be in the possession or control of the defendant, 
and that the source of the trouble shall be that appliance. 
The plaintiff is excused from defining the source of the 
trouble, that is to say, in the case of a passenger on the 
streetcar, and suddenly there is a collision and he is hurt, 
he doesn’t have to define what happens. But the injury 
occurred by reason of the appliance, to wit, the streetcar 
causing injury to the passenger. 

Now, in the case at bar, if the Court please, we have a 
situation where there is absolutely no evidence at all of 
negligence on the part of the Gas Company. Those seven 
cards that were offered in evidence prove that we corrected 
every condition we found, and that there was no defective 
condition that had been called to our attention and of 
which we had knowledge on the day of the accident. 

256 In applying the doctrine of res ipsa loquitur to 
that kind of a situation, Your Honor is making us, 

if I may say so respectfully, an insurer as far as the gas 
itself is concerned. In other words, one witness has testi- 
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fied that she smelled gas. Pier testimony, I submit, is not 
worth a great deal, for the reason that she smelled gas 
on the first floor. She did not mention it to a soul in the 
house; and when she went to the basement she did not 
small gas. 

The only other testimony in this case—and it is so 
garbled and so unclear, and is not testimony of a fact, but 
is testimony of a declaration of a man now deceased—is 
that the decedent said the meter leaked. 

Xow, with the exception of those two pieces of testi¬ 
mony, the second of which is not proof of the fact, but 
proof of a declaration, and the first of which— 

The Court: I am not inclined to tell the jury to give 
any weight to anything the decedent said. But the other 
is evidence to go to the jury. 

I will overrule the motion, but you can raise the same 
ground at the end of the testimony. 

Mr. Wilson: Thank you, sir. But before you do leave, 
would Your Honor indulge me? I was ending up with a 
sentence I wanted to conclude with. 

The Court: All right. Get it out of your system. 

Mr. Wilson: Because I want Your Honor to be 
257 thinking of it. With the smell of gas in the house, 
and not traceable to any appliance which had been 
submitted to us for inspection, Your Honor is moving the 
res ipsa loquitur rule one step farther than it has ever 
been applied. 

The Court: We have to have progress in the law. 

Mr. Wilson: I know, but not too much progress. I say 
this, and I am awfully serious about this: Your Honor is 
invoking res ipsa loquitur, solely from a smell of gas in 
the house, and there is no case I have been able to find 
anywhere that shows that. The cases wherein res ipsa 
loquitur has been applied have been cases where the smell 
of gas has been traced back to a defective appliance which 
was reasonably called to our attention, and therefore put 
under our jurisdiction. But never with the mere smell 
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of gas in the house have I been able to find the raising of 
the presumption of res ipsa loquitur. 

That is what I wanted to leave with Your Honor. 

The Court: I will overrule your motion at the present 
time, and you may renew* it. 

Mr. Wilson: Thank you, sir. 

*••*•••••• 

274 Martin Toscan Bennett, called as a witness by 
plaintiffs and being first duly sw T orn, was examined 
and testified as follows: 

#••*#•#••• 

294 Q. Assuming that a gas meter was leaking, w*ould 
the gas tend to accumulate more towards the ceiling 
or towards the floor? 

#**#•****• 

The Witness: It would tend to accumulate more towards 
the ceiling, assuming it is an ordinary gas winch is lighter 
than air. 

*••#•••••• 

302 By Mr. Brick: 

Q. Mr. Bennett, assume the following facts: Assume 
that on May 26,1947, at a quarter to eight, gas w*as smelled 
on the first floor halhvay, immediately above where the 
gas meter is in the basement; and assume that the windows 
and door in the basement w*ere open, and assume that the 
water heater was then in operation and that at approxi¬ 
mately 8:30 a blue flame was observed traveling from the 
water heater tow*ard the corner of the room in which the 
meter was located, that at that time there were in the base¬ 
ment three persons, and that the burns that they received 
were from the hips up to the head, with the exception of 
some slight burns on the ankles; and that there was an 
area in the basement of approximately 11 feet by 14 feet 
on the floor w T hich was freshly covered by a cement contain¬ 
ing a substantial proportion of petroleum naphtha, and 
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that further there was an open pail of the same cement on 
the floor— 

Do you have an opinion as to whether or not the flame 
or explosion was caused by the presence of naphtha vapors 
or by the presence of gas? 

*••#•••••• 

304 The Witness: I do have an opinion. 

Q. And what is that opinion? A. That it was caused 
by gas. 

Q. And will you explain to the Court and jury how 
you reach that opinion? A. If there was gas smelled on 
the first floor, above the gas meter, it indicates there was 
a leak in the gas meter. If the windows and doors were 
open, it indicates that the air inside the basement wasn’t 
still: it was moving. The movement of that air would 
tend to—tend to—eliminate the probability of the vapors 
from the cement mixing with a sufficient volume of air to 
create a substantial volume of explosive mixture. 

In other words, the vapors coming off of this cement 
close to the floor would tend to move along the floor, rather 
than to mix up in the air. 

Thirdly, the gas, by virtue of its light specific gravity, 
or light density, which is closer to the air than petroleum 
vapors, would tend to diffuse more with the air. 

Another reason: The blue flame, while not absolutely 
conclusive, indicates a much greater probability of 

305 gas. Usually petroleum vapors, unless very inti¬ 
mately mixed with an almost right proportion of air, 

would burn with a yellow, smoky flame. 

Another reason: The movement of the gas flame from 
the water heater toward the meter would indicate that the 
gas escaping from the meter was being swept by air com¬ 
ing from that window toward the rear door. The rear 
door, incidentally, does come down, I believe, slightly be¬ 
low the ground level, but anyhow below the floor of the 
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basement, so that this gas and air mixture could be swept 
towards that door, at which time the gas could have come 
in a proportion with air sufficiently close over to the flame 
in the water heater so that that would ignite it, and then 
the entire stream of gas and air mixture would ignite. 

I think; those are the principal things I had in mind. 
*••*•••••• 

310 Q. In your answer to Mr. Brick, you have based 
your expert opinion on an intermediate expert opin¬ 
ion to the effect that gas had to be leaking from the meter if 
it was smelled on the first floor, haven’t you? A. It is my 
opinion that gas was leaking from the meter. 

Q. And that is an opinion based upon the fact which is 
said to exist, that gas was smelled on the first floor? A. 
That is not the only fact, sir, that it was smelled on the 
first floor. 

The Court: I take it that his opinion that gas was leak¬ 
ing from the meter is based upon the hypothetical 

311 question purely. 

The Witness: It was based upon more than one 
of those assumptions I was asked to accept. 

The Court: Yes; but I mean it is based upon all the 
assumptions stated in the hypothetical question. 

The Witness: That is correct. 

Mr. Wilson: May I make this point, if the Court please ? 
I have a very strong feeling that one of the assumptions 
relied upon by this gentleman is an opinion of his own 
that gas was leaking from the meter. Now, I submit— 

Mr. Melrod: If it please the Court, I don’t think Mr. Wil¬ 
son should argue the case to the jury at this time. 

Mr. Wilson: I w T ill state this at the bench, if Your Honor 
prefers me to. 

The Court: As I understand, the opinion that gas was 
leaking from the meter is based upon the results as shown 
in the hypothetical question. 

Mr. Wilson: But, sir, if you will permit me to persist 
a moment. 
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i Mr. Brick: If Your Honor please, if he wants to persist, 
I think he ought to approach the bench; but I don’t see 
any point to his argument. 

1 The Court: If you have any objection or question to 
make, I will rule on it now. 

Mr. Wilson: Should I come to the bench to state 

312 it, or should I state it here, Your Honor? 

The Court: Very well; come to the bench. 

(At the bench;) 

The Court: As I understand, he can’t state simply an 
opinion that gas was leaking from the meter. But if the 
other conditions of the hypothetical question are taken 
as true, then from what he infers gas was leaking from 
the meter. 

Mr. Brick: That is exactly what he said. 

The Court: Based upon the results. 

Mr. Wilson: Then I will pursue my cross examination 
on that basis. But the point I am making is that he was 
asked, assuming that the gas was smelled on the first floor, 
then the first premise for his conclusion is that he con¬ 
cludes there was a leak at the meter. 

Mr. Brick: Wait a minute. 

The Court: And on the other facts stated in the hypo¬ 
thetical question. 

Mr. Wilson: But that is the point upon which he bases 
that inference, and he isn’t permitted to do that in a hypo¬ 
thetical question. He isn’t permitted to superimpose one 
opinion upon another, to get at that basis. 

Mr. Brick: He hasn’t done it. 
i The Court: I overrule the objection. 
*••#•*•*#* 

313 By Mr. Wilson: 

Q. Mr. Bennett, do I understand you correctly that you 
have expressed an opinion that gas was leaking from the 
meter? A. Yes, I did, based on those assumptions, still. 

Q. And what are the assumptions upon which you base 
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that? A. The most important one is the fact that the 
flame was observed to travel from the water heater up 
to the corner of the room where the gas meter was. 

Q. Are you relying at all— A. I haven’t finished my 
answer. Another one was that the flame burned in the 
upper part of the room. Another one was the odor of gas 
detected upstairs. 

Q. Are you relying to some extent upon the odor of gas 
detected up in the upstairs? A. Well, if I hadn’t known 
that, I think I would have arrived at the same conclusion. 

Q. All right, sir. Do you disregard that in your opinion? 
A. I could disregard that testimony or evidence or assump¬ 
tion, rather, of odor of gas on the first floor and still arrive 
at the same conclusion. 

Q. In other words, you are satisfied to take the position 
that in your opinion gas was leaking from the meter, be¬ 
cause, (a) the flame traveled back that way, and (b) 
314 because the burning was near the ceiling and not 
near the floor? Those are the two things upon which 
you rely? A. May I add one other?—that there was a 
blue flame. 

Q. And that there was a blue flame? A. Yes. 

Q. Now, would your judgment in that respect be changed 
if you knew that there had been no smell of gas in the 
basement for an hour before the explosion? 

The Court: Do you mean during the hour? 

Mr. Wilson: During the hour—thank you, sir. 

The Witness: I think it would be very difficult to detect 
the odor of gas, in the presence of that cement on the 
floor. There is quite, a marked similarity in the odor. 
*•***•*#*• 

324 Q. Now, before we go any further, because I don’t 
think this has been mentioned so far in this case, 
you saw the water heater at 911 Decatur Street, 

325 didn’t you? A. That is correct, yes. 

Q. Will you tell the Court and jury how far off 
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the ground is the pilot light and the main burner? A. It 
is approximately a foot off the floor. 

Q. Approximately a foot off the floor? A. Yes. 

Q. Do you have an opinion, sir, that whatever the gas 
was, which caused the explosion, that it came in contact 
with a flame at the hot water heater? A. That opinion 
was based on the assumption that the flame was seen to 
travel from the hot water heater towards the gas meter. 

Q. You haven’t learned any fact, have you, of the ex¬ 
istence of a flame any place else in the basement? A. No, 
I have not. 

Q. So that regardless of what it may be based upon, your 
opinion presupposes an ignition of the composition brought 
about by the flame one foot off the ground at the water 
heater? A. That is correct. 

The Court: Just a minute. Let me speak to counsel at 
the bench, please. 

(At the bench:) 

The Court: I have decided that he will have to modify 
this testimony as to the existence of a leak in the 
326 meter. I don’t see how he can prophesy a leak in 
the meter. 

Mr. Brick: He has given his reasons for it. 

The Court: That is a matter not for the expert but for 
the jury. In other words, if there was gas proceeding 
along there that came from the meter— 

Mr. Brick: We would be able to recover. 

The Court: I think you will have to re-examine him 
along that line. Whether or not there was a leak in the 
meter is a question for the jury to determine. The effect 
of that leak, if there was gas coming there, the effect of 
that in causing an explosion is a question for an expert. 
But it is not for the expert to determine whether or not 
there was a leak in the meter. 

Mr. Brick: He says from the facts it indicates in his 
opinion there must have been a leak from there. 

The Court: I say it isn’t within his province to pass 
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upon the question whether there was a leak in the meter, 
or not. 

Mr. Melrod: I think he only stated that on cross exami¬ 
nation by Mr. Wilson. 

The Court: What is that? 

Mr. Melrod: As Your Honor will recall, Mr. Wilson 
brought that out on his cross examination. We didn’t ask 
him that. So we didn’t bring that out. 

The Court: Well, proceed; but when I charge the 

327 jury, I will instruct them on that question. 
*••**••#*• 

Q. We were at the point, Mr. Bennett, where so far as 
you know or have assumed, or have been permitted to 
assume, the only flame—as I recall it in my lay language; 
I don’t know what the proper term may be—that you know 
of, that you rely upon, is a flame either in the pilot light 
or in the main burner in the hot water heater, which flame 
is about one foot off the floor of the basement? A. I was 
asked to assume that, yes, sir. 

Q. Yes, sir; and you have said, have you not, that the 
petroleum gases are heavy and are predisposed to hug the 
floor, while the city gas is light and is predisposed to hug 
the ceiling? A. That is correct. 
#****••*•• 

328 Q. You don’t know whether the quantity of alleg¬ 
edly escaping gas in the basement occupied any 

greater cubic area than the quantity of the vapors of the 
Miracle adhesive, to which you have referred? A. No. I 
only know this, that there was a flame; that gas is ignitible 
in air mixtures over a much -wider range of proportions 
than would be the petroleum vapors. 

Q. You have assumed, have you not, sir, as a major 
premise in your conclusion, that the meter was on fire? 
A. No; I wouldn’t think the fact that the meter caught on 
fire was a major premise for my conclusion, except this, 
that the fact that the meter caught on fire would be one 
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thing that would logically, normally result from a flame 
extending across the upper part of a room. 

• ••#•**•** 

365 Mr. "Wilson: Your Honor, this seems wholly un¬ 
necessary; but in order to do things in an orderly 
fashion, may I repeat my motion? 

The Court: And I overrule the motion, with leave to 
renew it at the close of all the testimony, and after the 
verdict. 

Mr. Wilson: Thank you, Your Honor. 

The Court: I don’t believe it is necessary to say that, 
because you have it as a matter of right. 

• ••*•**••• 

371 Berlin Ruddle, called as a witness in behalf of the 
defendant, and being first duly sworn, was examined 
and testified as follows: 

373 Q. Why did you go to change the gas meter, Mr. 
Ruddle? A. I had the order here, which I went 

there with, which had been issued to me. 

Q. What was the reason for the changing of the gas 
meter? A. It was an A. I. S., aged in service, order. 

374 Q. Was that a routine A. I. S. or aged in service 
order of the Company itself? A. Yes, sir. 

Q. And you didn't go there pursuant to any complaint, 
to your knowledge? A. No, sir. 
*••#••***• 

3S7 Q. So you have to detach the swivels on each side 
of the meter bar, and the outlet also has to be dis¬ 
connected when you take the meter off? Is that right? 
A. It is right below the meter bar, these swivel caps; there 
are only two of them. 

Q. And you remove those two? A. I don’t remove 
them; I merely unscrew them. They remain on the meter 
bar. 
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Q. And what else do you have to disconnect in order to 
take the old meter off? A. There is nothing more to dis¬ 
connect to take the old meter off. 

Q. What do you do to the outlet that brings the gas 
into the in outlet, I suppose you would call it? Does that 
have to be disconnected? A. Yes, sir; the outlet side of 
the meter has to be disconnected. 

Q. And when you put the meter back on, what do you do 
to connect it? A. Well, I just put it up in place, and it 
fits there in place under these two nipples, and the swivel 
caps are merely screwed on the new meter as it was on 
the old one. 

388 Q. And what about the outlet? A. The inlet and 
the outlet, the two. 

Q. That is done on both sides? A. Yes, sir. 

Q. And do you have to solder that back on? A. No, sir; 
there is a washer, called a meter washer, which fits between 
the nipple that comes down from the meter bar, fits be¬ 
tween the meter and this nipple on the inlet and the outlet 
side. 

Q. And you merely tighten that washer? A. I tighten 
that swivel cap, and this washer makes a seal. 

Q. Did you do this whole operation yourself, or did you 
have help? A. I changed the meter myself, sir. 

Q. You did. And you held it in place yourself while you 
connected the various parts, did you? A. Yes, sir. 

Q. If the connections weren’t tightened up, and the what¬ 
ever you call the little thing that goes in the swivel— A. 
meter washer. 

Q. The meter washers, if they weren’t tight, the gas 
could escape, could it not? A. If the swivel caps were not 
tightened up, yes, sir, the gas could escape. 

*••*•••••• 

392 Q. But if the pilot light is not working and the 
safety catch is not working, the gas is escaping? 
Isn’t that correct? A. I am not too familiar with the type 
of meter; but if the safety catch is not working, if the 
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safety isn't working on the water heater, the main burner 
couldn't come on when the thermostat calls for heat, and 
then gas would escape. 

Q. Let me see if I have that right. Would you mind re¬ 
peating that just once again? A. If the safety pilot wasn’t 
working, and the main burner key was turned on, and 
the thermostat called for heat, then gas can come through 
the main burner. 

Q. That is right. In other words, if the safety isn’t 
working, and the pilot isn’t working, and the thermostat 
calls for heat, gas would come through? Isn’t that right? 
A. Yes, sir. 

Q. In other words, the function of the safety is to pre¬ 
vent gas from escaping when the pilot light goes out? Isn’t 
that right? A. Yes, sir. 

• ••••••••• 

398 Q. Can you tell the jury which one of the two 
stopcocks was leaking, the one going to the main 
burner, or the one applying to the pilot light? A. The one 
that goes to the main burner, sir. 

Q. Did you test that one to determine how much gas was 
leaking from the stopcock to the main burner? A. No, 
sir. 

394 Q. You don’t know how much gas was leaking 
from that? A. No, sir. 

Q. But at that time, while you were out there on May 
6, you didn’t attempt to remedy the stopcocks, did you, 
other than to put some soap around it? A. That is right, 
sir. 

Q. Do you carry the soap with you for that purpose? A. 
I don't recall, sir, if I carried the soap with me, or w’hether 
I got it in the basement. 

Q. What do you actually do? Do you put the soft soap 
around the stopcock itself? A. Yes, sir. 

Q. And that prevents the gas from escaping? A. Yes, 
sir. 
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Q. What is the usual way to remedy escaping gas from 
a stopcock? A. The usual vray, the permanent way, sir, 
is to grease it in with graphite grease. 

Q. You put this grease around the stopcock, and that 
has the effect of stopping the gas from coming out? A. 
The stopcock can he removed and this graphite grease 
applied to it, and then replaced, and it usually is a perma¬ 
nent seal. 

Q. Did you determine that that was what was 

395 necessary in this case? A. Yes, sir. 

• ••*•*•••• 

Q. Now, when you installed the new meter, do you know 
whether or not you examined it before you installed it? A. 
No, sir, I didn’t examine it, except to merely look at it. 
The meter was okay as far as looking at it was concerned. 
Q. And did you examine each of the washers ? A. 

396 Yes, sir; I installed new washers, as I recall. 
**•***#*#• 

Q. And if that window itself is not secure, so that air 
can get through, gas may escape from that, might it not? 
A. Yes, sir, if it is not secure. 

Q. In other words, that is one of the possible ways in 
which a meter may leak? A. Yes, sir. 

397 Q. You attempted to repair the safety tempo¬ 
rarily? A. No, sir; I repaired the leak at the main 
burner stopcock temporarily. 

398 Q. By putting the soap? A. Yes, sir. 

Q. You don’t know how long that had been leaking, 
do you? A. No, sir. 

Q. Could you tell from examining the stopcock itself 
anything about its condition to indicate to you how long 
gas had been escaping from it? A. No, sir. 

Q. When you put this graphite grease around the stop¬ 
cock, that isn’t a foolproof thing, is it? A. I can’t say 
about that, sir. 
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Q. You don’t know whether gas might still escape from 
the stopcock after grease has been applied? A. No, sir. 
That could not be determined until you had applied it. 

• •••••••ft# 

400 Q. Mr. Ruddle, did you soap up the connection 
for the new meter? A. Yes, sir. 

Q. And did you use graphite then, or what did you use? 
A. What I used soap on the meter for, sir, was to check 
and determine if there was a leak at the meter or the con¬ 
nections there. 

Q. And the installation of the meter was the normal way 
you would install a meter? A. Yes, sir. 

• ••••••**• 

401 Q. Mr. Ruddle, read that card and see if it says 
anything about your soaping the keys and the con¬ 
nections at the range. A. (Reading) “Soaped new 

402 meter and connections, keys and connections at range 
in kitchen and found no leaks at meter.” 

• ••••*•**• 

403 Q. In other words, you had been installing meters 
for possibly two, three, or four months before the 

one you installed on May 6? A. Yes, sir. 

40S By Mr. Mel rod: 

Q. Mr. Ruddle, I believe when we adjourned on Friday, 
the last question I asked you was how long before May 26 
it. was that you first began to install gas meters. Do you 
recall that? A. I am not positive, sir. I don’t remember 
how long it was before that. 

Q. If I recall your last answer, you said to the best of 
your recollection it was two three, or four months before 
this accident on May 26, 1947. Do you recall testifying to 
that? A. I said it might have been, sir, two, three, or 
four. I couldn’t say for sure. 
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Q. Could it have been less than two months ? A. I guess 
it is possible, sir. I don’t remember. 

Q. Could it have been one month before? A. I 

409 couldn’t say, sir. I do not remember. 

Q. Do you recall, during that period, how many 
meters you had installed? A. No, sir. 

Q. You have no idea of that? A. No, sir. 
*****####• 

410 Q. Wasn’t there some time before you were in¬ 
stalling a meter on your own, weren’t you showm 

how to do this job? A. Yes, sir. 

Q. Where were you shown how to install meters? A. I 
can’t remember where it was. I had had instruction at 
the company previous to that, and I had worked as a helper 
previous to that. I don’t remember the exact place, sir. 

Q. Can you tell us whether you had been certified by the 
District Government as a certified gas fitter? A. I am not 
able to answer that, sir. Gas fitters, I believe, work under 
a master plumber’s license in the Gas Company. 

Q. Did you have such a license? A. I don’t have a li¬ 
cense myself, sir. 

***•••*•*• 

415 Vernon Franklin Byram, called as a witness in 
behalf of the defendant, and being first duly sworn, 
was examined and testified as follows: 

********** 

436 Q. It could well be, could it not, that although the 
pilot was operating, that gas could still escape from 
the main burner cock? Isn’t that true? A. Not to any 
extent; not after I greased it. 

Q. No; I am not saying after you greased it, but before 
anything is done to it. There is a possibility, isn’t there, 
that although the pilot may be operating, that gas could 
still escape from the main burner cock? A. It could, if 
it had been moved. 

Q. It what? A. If it has been moved. It very rarely 
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starts leaking when you turn them on and off. 

Q. But Mr. Ruddle, according to his report, found gas 
escaping from the stopcock. A. He had moved the stop¬ 
cock. 

Q. Is that what caused gas to leak, in your opinion? A. 
In all probability. 

• •••*•##** 

439 Q. Can you account for the fact that the safety rod 
you repaired on the 7th of May was again not operat¬ 
ing on the 27th of May, 20 days later? A. Well, I can give 
you a good idea what it was. As I say, the least little bit 
of disturbance in the house could cause scale or anvthing 
to break loose in the pipes, or dust, or anything like that, 
and it doesn't take too much to cause what we call “frozen” 
safety rod, or failure of the spring to close it. Since 
4-4-0 you mention that, I recall it was partly closed, but 
not completely closed. But I don’t have a thorough 
recollection and can’t give you a clear statement. 

Q. I notice in your report of the 27th you indicated the 
push rod was frozen. Is that the same thing that was 
wrong the time before? A. Yes; that is the only rod in 
there, the push rod, to push the seat open. 

• ••*•••*•# 

William Boyd Grigsby, called as a witness in behalf of 
the defendant, and being first duly sworn, was examined 
and testified as follows: 

442 When I arrived I found the fire department on 
the job, and the gas had been turned off. 

Q. The gas had been turned off? A. Yes, sir, the gas 
had been turned off by the fire department, and I noticed 
the gas meter had been damaged by fire. There was no 
fire at the time. So I changed the gas meter, taking the 
old one out and put a new meter in; and after that I 
checked the house and pipes for leaks. 

* • • • * • • • • • 
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444 Q. Mr. Grigsby, did you see a can similar to the 
one I have just laid on the floor? A. I saw a bucket 

about that size in the basement, yes, sir. 

Q. And when you entered the basement, or shall I say 
when you first saw the can in the basement, where was 
it, sir? A. It was sitting close to the meter. I taken my 
foot and moved that bucket so that I could get close to 
the meter to remove it. 

Q. Do you recall whether its contents were at that time 
burning or smoking or smouldering? A. No, sir; it wasn’t 
burning, or I couldn’t say it was even smoking; but the 
bucket was very badly burned, I could say that. 

Q. And it was near the meter? A. Yes, it was. 

445 Q. Now will you tell His Honor and the jury, in 
your own language, the appearance of that meter, 

how it appeared to be damaged, as you saw it, whether it 
was cold or hot, and anything else you remember about the 
meter? A. Well, the meter, the paint on the meter had been 
very badly burned. But as I can recall it, the solder or 
nothing like that had been melted. And I changed the 
meter. It was warm, but it wasn’t too hot for me not to 
take hold of it or anything like that. 

Q. Did you take hold of it with your bare hands? A. Yes, 
sir, I did. 

Q. And you say at the time you entered the house, the 
gas was turned off, had been turned off? A. Yes, sir; the 
gas was off. 

#*•##••••• 

458 Q. You came out there to change that meter, which 
had been damaged by the fire? A. Yes, sir. 

459 Q. Do you know what someone could have meant 
by writing down there “No test”? A. Indeed, I 

couldn’t say. 
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Q. Could it have been that they didn’t test the meter that 
had been removed? A. I couldn’t say, because I don’t 
know. 

Q. Do you know whether it meant no test had been made 
on the meter installed? A. I don’t. 

*•••••*#•• 

4-62 Q. AVhat did you mean when you said the meter 
had been damaged by the fire? A. The paint on it 
had been burned very badly. 

Q. But you mean only that the paint was burned, when 
you referred to a damaged meter? A. Yes, sir. 

Q. You didn't mean that the meter itself had been dam¬ 
aged ? A. I didn’t go to the meter. It probably could have 
damaged it on the inside of it. So when I made that state¬ 
ment, “damaged,” whenever the paint is burned on them, 
we change them. 

* •••••##«• 

Q. Did you test that meter to see whether there was any¬ 
thing wrong with it? A. No, sir, I did not. 

463 Q. You made no tests? A. I made no tests on that 
meter. 

Q. Y'hat did you do with the damaged meter after you 
had removed it? A. I taken it to the office, tagged it, and 
it went to the meter shop. 

Q. And you know of nothing further about that meter? 
A. After I removed the meter, I know nothing further what 
happened at all. 

Q. And you never tested it to see if anything was wrong 
with it? A. No, I do not. 

Q. Do you know if anybody in the company tested it to 
find if anything was wrong? A. No, I can’t say. It is out 
of my department entirely. 

Q. As far as you know, it could have been damaged in¬ 
side? A. It is possible, yes, sir. 
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466 William W. Gillis, called as a witness in behalf of 
the defendant, and being first duly sworn, was ex¬ 
amined and testified as follows: 

*•*•##**•# 

467 Q. I want to direct your attention to certain red 
ink across the face of this card, which is written “No 

test,” and then there are lines drawn, and “6-4-47,” and 
maybe you can tell me what the little red mark is over here 
to the far left. Do you know what that is ? A. I can’t make 
out the little red mark. But the “No test” and the date 
is evidently when the meter was brought in, it was, in the 
judgment of the foreman or the inspector in the meter shop, 
it was beyond a stage of having a test run on it, and there¬ 
fore it should be condemned. 

*••••*•*•• 

468 Q. Mr. Gillis, do your records show when this 
meter was sold to the junk dealers? A. No, our rec¬ 
ords don’t. We accumulate them until we have a truckload, 
and call up the junk dealer to get them. Meters have been 
cleaned out of the service shop several times since that 
time. 

Q. How is it you know the meter was sold for junk? A. 
Because that is our general practice, that all condemned 
meters are sold for junk. 

Q. And you assume this meter was condemned, do you? 
A. I have no other reason. 

Q. And your testimony is that it must be damaged be¬ 
yond repair for it to be condemned? A. That is, according 
to company records and according to practice. 

Q. So that if the meter was just burned on the outside, 
that meter would not have been condemned, would it? A. 
Yes, it could possibly have been condemned, because due 
to heat, it could have affected the outside solderings. 

Q. In other words, that would indicate, because the paint 
was burned off, that the inside of the meter was damaged? 
A. It could; and, being subject to heat, it would have a 
tendency to cause it to be condemned. 
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469 Q. That would depend upon how badly burned it 
was, and the amount of paint burned off, would not 
necessarily be indicative of how badly it was burned? A. 
Well, I think the amount of paint burned off would indicate 
to me as to how badly the thing had been burned. 

471 Robert M. O’Connor, called as a witness in behalf 
of the defendant, and being first duly sworn, was 
examined and testified as follows: 

479 Mr. Wilson: This copy of a letter, ladies and gen¬ 
tlemen, is dated May 16, 1946, addressed to Mr. 
Giuseppe Biancaniello, 911 Decatur Street, Northwest, 
Washington, D. C.— 

460 “Dear sir: 

“In response to your request, we investigated the 
accuracy of the bill for service through April 12, in the 
amount of $S.97. 

“The new statement taken May 14 indicates that the 
original reading was correct and that an additional $4.41 
had been consumed on the meter in the 32-day period fol¬ 
lowing. 

“Some of the increase in the last bill can be attributed 
to the fact that the bill just preceding this was based on an 
estimated statement and apparently underestimated caus¬ 
ing the excess to reflect in the bill in question. 

“We are pleased to review this matter for you, and if we 
can be of further service, please let us hear from you. 

“Very truly yours, W. H. Gill, Commercial Manager,” 
with the initials in the left hand corner, “L. S. H.” 

By Mr. Wilson: 

Q. That would be Mr. Hart? A. That is correct. 

Mr. Wilson: And the stenographer’s initial, “m” and 
the file number 303-1000. 
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By Mr. Wilson: 

Q. Is that the file number? A. I think that is the account 
number. 

Q. Now, Mr. O’Connor, at our request, have you searched 
the files of the Gas Company to determine whether you 
have received any high bill complaints after the one 
4S1 which is the subject of the letter I have just read, 
Exhibit 6? A. I did, sir. 

Q. You did make a search? A. Yes, sir. 

Q. Did you find any, sir? A. No; there was no record of 
a request for investigation subsequent to that time. 
****•#**•# 

483 Q. Going back to the front again, you will notice 
also in June where it says cubic feet, it has 22 cubic 
feet June 13, and after that 13 cubic feet on June 13. Do 
you notice that? A. Yes. 

Q. And each month thereafter it is 26 feet, 25 cubic feet, 
22, 25, 21, 22, and 24, 24. 

Can you tell us why it was on June 13 you had an addi¬ 
tional 13 feet of gas? A. I can only say that it registered 
on the meter, according to the transcript given me. 

Q. And that is one month, from the month before to the 
following month, when you register the gas, when you read 
it a month later? Is that correct? A. Yes, that is correct. 
#*•***#**# 
501 By Mr. Melrod : 

Q. Mr. O’Connor, you will recall that the last question I 
asked you before we adjourned for the noon recess had to 
do with this additional 13 cubic feet of gas that wras indi¬ 
cated on this chart, between the period of May, when the 
last reading was made, and June 13. Do you recall that? 
A. What w T as it? Would you mind repeating that question? 

Q. I say, you recall that this exhibit marked Defendant’s 
Exhibit 5, shows that there was an additional 13 cubic feet 
of gas used during that period? A. I don’t know just what 
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you mean by “additional.” There were 1300 feet and 2200 
feet, that a total amount was consumed between May 14 and 
June 13. That was the total amount that registered 
through the meter during that period. 

Q. Yes. And the reason I said an additional 13 is be¬ 
cause your exhibit shows that on July 15, August 14, Sep¬ 
tember 16, October 16, November 17, and December 16, 
the total never was in excess of 26; whereas this 

502 total shows 35. Isn’t that correct? A. May I ex¬ 
plain that? 

Q. Yes, you may explain it. A. The reason it was di¬ 
vided into two, was there was a change-over from mixed 
gas to natural gas, and the date of the change-over, we 
took a statement of the meter, and there were 2200 feet of 
gas registered on the meter, which was mixed gas, and 1300 
cubic feet of gas which was natural gas. Now, as we go 
on from there— 

Q. But, as a matter of fact, you had gotten 5100 cubic 
feet of gas read on that meter in the month of May, in 
addition to the 22 and 1300 feet which you got on June 13? 
Isn't that correct? A. From April 15 to May 14, there 
were 5100 feet of mixed gas. 

Q. Plus an additional 1300 cubic feet. 

Mr. Wilson: No; he didn’t sav that. 

The Witness: No, that isn’t right. The 1300 feet was 
used, together with the 2200 feet, between the period of 
May 14 and June 13. 

In order to figure this right, as long as you have a change 
of gas here, you would have to break that gas down into 
therms, because while you may have 2200 cubic feet of gas 
here, and only 1300 cubic feet of gas here, you may have 
more heat units. So we had to convert that into heat 

503 units. So to make a comparison of the bills, you 
would take your heat units that apply. For example, 

between May 14 and June 13, you had 27.5 therms, whereas 
from June 13 until July 15, you had 28.6 therms. 
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By Mr. Melrod.: 

Q. May I see the original records? A. Yes. 

Q. But the fact remains, does it not, that according to 
this exhibit before the jury here, as I see it—and the jury 
can come to its own conclusion—there is an additional 1300 
cubic feet, represented in this period, from May 14 until 
June 13, as indicated by this exhibit. 

Mr. Wilson: Don’t answer that question. I object to it 
as an incorrect statement of what the witness said. It is 
grossly incorrect. 

The Court: The question is whether that is a fact or 
not. I overrule the objection. 

The Witness: Your Honor, what is confusing me is 
where he keeps saying it is an additional 1300 cubic feet. 
You see, we had to take— 

The Court: Don’t speak to me. Speak to the jury. 

The Witness: We have to make a total cubic feet of gas 
used between a certain period; and due to the fact that 
there was a change in the gas, we had to take a meter read¬ 
ing in order to bill to this particular time, because 
504 up to the date of the 29th of May, the 2200 cubic 
feet of gas contained 600 B. T. U.’s, whereas after 
that time, from the 29th until the 15th of June, the gas had 
1100 B. T. U.’s. 

The reason that the 1300 shows, I mean, we had to show 
that separately, the 220Q feet and the 1300 feet. But in 
making a comparison of the bills, we should talk in terms 
of therms, because it shows 27.5 therms. 

By Mr. Melrod: 

Q. But w T hen you measure the gas you had been using 
up until May 29, you didn’t gauge it in terms of therms? 
A. Yes, we did. 

Q. None of this charge indicates what the therms were 
You didn’t start showing the therms until June 13; you 
started showing the terms on June 13 and continued up 
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until June 17, but didn’t show the therms from May to June 
13, 1947. A. That is right; the transcript omits that. 

Q. I would like to know what the therms were that were 
involved for this period, so that the jury could know, dur¬ 
ing that May period, from April 15, the last reading, until 
June 13, after this explosion occurred. A. I may have to 
figure that out. 

Q. All right. I would like to have you do that. We can 
come back to it. 

Will you explain this to me? These numbers were 
marked “meter reading,” and you have one over 

505 here which says 957, and 1095, 1097, 1116. These 
numbers, do they indicate the number—what do they 

indicate, first? A. That is the statement put down by the 
meter reader. 

Q. What do you mean by “statement”? A. What the 
meter reader puts down. 

Q. That is the last statement shown on the meter? A. 
That is right. 

Q. As a matter of fact—and will you come down so the 
jury can see this— 

So that the last statement, on May 26, was 1116? Is that 
right? Dou you see that? A. Yes. 

Q. And then it jumps, the same date, May 26, there are 
two readings taken on that date. Is that correct? And 3765, 
will you explain that to the jury? A. Yes; that was the 
statement the new meter was put in at. 

Q. And then it jumps to 3765. Did the old meter stop at 
1116? A. That is what the old meter was taken out at, yes, 
sir. 

Q. Do you have the records to show what that old meter 
was taken out at when you removed it? A. Yes. 

Q. May I see that? A. Yes (handing). 

506 Q. Can you tell us why they start the numbers at 
such a high figure? 

The Court: Let us get the— 

Mr. Melrod: Oh, I am sorry, Your Honor. 
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By Mr. Melrod: 

Q. Will you turn to May 26, the day this explosion oc¬ 
curred? A. What was the question? 

Q. I want to see where the figure 1116 shows in that, on 
the meter reading taken on May 26. A. 1116 (indicating). 

Q. That is written in red ink ? A. Indicating the change, 
yes. 

Q. Is that where it is marked here, “Fire, no test”? A. 
Yes. 

Q. Let the jury see this, if you will, down here, where 
someone has written in ink, the reading of 1116, and then 
it jumps to 3765, and 1097, and 1116, and 3765; and on the 
right hand side someone has written in, “26,” and it looks 
like a 3 there. I don’t know exactly what that is. And 
above that it says, “Fire, no test.” Is that right? A. Yes. 

Q. Does that mean you didn’t test the meter at that time? 

What did that mean? A. I presume so. 

507 Q. Does this meter—which way does this go? 

Can you tell me? A. Yes, it goes this Tvay. 

Q. It goes on up that way? So that we start back this 
way? This is a different account? A. Yes, that is right. 

Q. This is a different meter reading that this account? 
A. Yes. 

Q. And it goes up this way and down that way? A. Yes. 

Q. Someone else has written in here in red ink—so that 
the jury can see it—starting in here, will you state it, 
please, Mr. O’Connor, so that the jury can see it— 

There is 9104, and someone wrote in 957; and originally 
in pencil there was 918, and then it drops to 957, and then 
1085, and then 1097, and 1116. 

Those were all readings taken during that month of May, 
were they not? A. That is correct. 

Q. Do you know why someone wrote that in later in ink? 
A. They wrote them in as the orders came through, and 
the orders were posted in the accounting department. 

Q. Why was it that all readings, other than those four 
readings for that month of May, were in pencil? A. 
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50S Yes. When they have a change in meter, they al¬ 
ways indicate with red ink. In this case that is what 
happened. 

Q. Do yon know how many times the meter was changed 
in that month of May? A. The record indicates it was 
changed on May 26. That is the only time. There was a 
special reading, as previously explained. 

Q. Wasn’t it changed on May 6, when the old meter was 
taken out and a new one was put in? A. That was prior 
to this monthlv billing. 

Q. But for the billing from May 15—is that how you bill 
it, from the 15th on? A. Yes. 

Q. But from May 15 to June 15, it shows the one change¬ 
over, at May 26tli? A. Yes. 

Q. And two readings on that date? A. Correct. 

Q. I would still like for you to explain to the jury—may 
I see the next records that show this 13? I want to know 
what this 1300 feet in the very period we are concerned 
with, why there is the additional figure of 1300 cubic feet. 
A. On Mav 14 the regular meter reading was taken. Then 
on May 26 the meter was changed and the old meter was 
taken out at that 1116. The new meter was put in at 3765. 

Three days later, on May 29, we converted to nat- 
509 ural gas from mixed gas, and obtained a special 
reading on that date; and we took a regular meter 
reading on June 13. 

Q. Show me in your records where the additional cubic 
feet comes in, in the original records. A. If you don’t 
mind, I will just glance at that. 

Q. No; go right ahead. A. From statement 3768, on May 
29, to statement 3781 on June 13. That was the 1300 feet 
of gas used, and that was the natural gas. 

Q. And that was in addition ot the 2200 cubic feet of city 
gas ? A. Mixed gas. 

Q. Of mixed gas. A. From May 14. 

Q. That was from May 14? A. To May 29. 
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Q. Oh; now I think I understand it. So that from May 
14, to May 29, 9 days, there were 2200 cubic feet of gas 
used; is that right? 

Mr. Wilson: I beg your pardon. From May 14 to May 
29 is 15 davs. 

Mr. Melrod: May 14— 

Mr. Wilson: To May 29 is 15 days. 

Mr. Melrod: That is correct. I stand corrected. 

510 By Mr. Melrod: 

Q. There were 2200 cubic feet used? A. Right, sir. 

Q. Now, is natural gas less expensive than city gas? A. 
Just the same—mixed gas. 

Q. Can you account for the fact that when the meter was 
changed, on May 26, and a new meter was installed, all the 
bills thereafter, for June, July, August, September, Octo¬ 
ber, November, and December, were all appreciably less 
than in the preceding period? A. I couldn’t explain that, 
no, sir. It depends on the amount of gas that is used. 

Q. But the fact remains that it was less? Is that cor¬ 
rect?—from the time the new meter was installed? 

The Court: Won’t the papers show? 

Mr. Melrod: The records speak for themselves, Your 
Honor. 

Bv Mr. Melrod: 

w 

Q. And you do testify, do you not, that natural gas is 
no less expensive than city gas, mixed gas? A. No; they 
bill by heat units. 

The Court: You mean to the consumer? 

The Witness: Yes, sir. 

589 The Court: I think on the whole, if the jury finds 
this injury was caused by a leakage of gas, I don’t 
see any escape from liability. 

Mr. Wilson: I would say there has been no proof of 
leakage in this case. 
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The Court: That is a question to be determined from 
the evidence as to the odor and all the other circumstances 
in the case, whether there was a leakage of gas. If there 
was no leakage of gas, there is no liability, and I think the 
whole question depends upon that. 

590 Mr. Brick: That is the one point. 

The Court: If leakage caused the explosion, I 
think that is liability, because the fact of leakage would 
show that the apparatus was not in proper condition. 

Mr. "Wilson: Of course, in support of my motion for a 
directed verdict, which is made in my Prayer No. 1— 

The Court: And I overrule it. 

Mr. Wilson: —I say there is no evidence in this case of 
a leak. 

The Court: I think there is, myself; that is my view 
of it. 

Mr. Wilson: Yes, sir. 

The Court: And if I were on the jury, I would so find. 

Mr. Wilson: The first paragraph of paragraph 8, sec¬ 
tion 8 (handing). 

The Court: Nevertheless, I think this other regulation 
was passed before this accident. 

Mr. Wilson. May the record show I have tendered to 
Your Honor, in' opposition to Prayer for Plaintiffs’ In¬ 
struction No. 4, the Washington Gas Light Company gas 
rate schedules, and general service provisions, effective 
March 31, 1947, and I have called to Your Honor’s atten¬ 
tion page 11, paragraph 8, entitled “Piping and Appli¬ 
ances,” and specifically the sentence which reads— 

“All piping, fixtures, and appliances on the customer’s 
side of the meter shall be installed and maintained 

591 under the responsibility and at the expense of the 
customer or owner of the premises.” 

The Court: You needn’t put all that in the record; you 
have it there, you can refer to that. 

And there is another question in the case, too. If they 
undertook to repair those, and nevertheless gas continued 
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to escape, I think the jury can infer from that that it wasn’t 
properly repaired. 

Mr. Melrod: That is exactly what we intend to argue. 

Mr. Wilson: I say that is an unsound statement under 
the law. I say you have no basis of fact on which to let 
that question go to the jury. 

The Court: That is my opinion, and yours is different. 

***#***#•• 

656 Mr. Wilson: If Your Honor please, at the con¬ 
clusion of the session yesterday afternoon, I under¬ 
stood Your Honor to say that what you would tell the jury 
was in effect this: first, they must find that escaped gas 
caused the explosion, and then that the gas was escaping 
through the negligence of the Gas Company. 

I would like Your Honor to add to that that the mere 
escaping of gas in the house does not make the Gas Com¬ 
pany liable; it must escape through the Gas Company’s 
negligence in improperly making an installation or a re¬ 
pair. 

The Court: In what respect is that different from what 
I said? There are two questions in this case: first, what 
caused the explosion? Second, if caused by escaping gas, 
whether the defendant was negligent in making repairs or 
in installing a new meter. 

Mr. Wilson: I think, to lawyers, what you say is quite 
clear, but I think the jury ought to be told that the mere 
escaping of gas does not make the Gas Company liable. 

The Court: I will tell the jury, if the gas escaped with¬ 
out any negligence on the part of the defendant, of course 
there would be no liability. 

657 Mr. Brick: That is right. 

Mr. Wilson: And, conversely, what I am trying 
to convey to Your Honor, although I know Your Honor 
won’t say it to the jury in this language, is that gas can 
escape in a house and still the Gas Company not be negli¬ 
gent or responsible for it. 
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The Court: I will tell them if it escaped, and if the 
escape is due to the negligent manner in which repairs were 
made or a new meter installed, that the defendant would 
be liable. 

Mr. Wilson: Yes, sir. And then I make the specific re¬ 
question that you add the sentence: 

“The mere escaping of gas in the house does not make 
the Gas Company liable.” 

The Court: No; I think that is unnecessary and unneces¬ 
sarily complicates it. 

Mr. Wilson: All right, sir. 

(Counsel having returned to the trial table:) 

Judge’s Charge to the Jury. 

The Court: Members of the jury, you have three cases 
before you, in each of which you will render a separate ver¬ 
dict. The first case is a suit by Angelina Biancaniello, as 
administratrix of the estate of her deceased husband, seek¬ 
ing to recover damages or compensation for the resulting 
loss to her and his children by reason of his death. 

The other two are individual cases by Stefano Bian¬ 
caniello and Anthony Biancaniello, seeking to re- 
658 cover compensation, each for himself, all arising out 
of an explosion and fire through which or by reason 
of which the decedent, Giuseppe Biancaniello was injured 
fatally, and the other two plaintiffs were injured to the 
extent as has been testified before you. 

The gravamen of each of these suits is negligence, that 
is, the failure on the part of someone to exercise that de¬ 
gree of care imposed upon him by law; and if he fails to 
exercise that degree of care, whether a person or a com¬ 
pany or corporation, the injured party is entitled to re¬ 
cover compensation. 

The plaintiff’s, Mrs. Biancaniello’s suit, differs from the 
others in this: she is suing, not for the injuries to her hus¬ 
band, not for any pain and suffering which he underwent, 
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not for compensation for any sorrow or grief occasioned to 
her or her children by reason of his death, but simply for 
the financial loss, the monetary loss, which she claims she 
and the children suffered by reason of his death. 

These cases are tried together because thev all grow out 
of the same situation, this explosion at a particular house, 
which the plaintiffs claim was caused by gas leaking from a 
meter and coming in contact with a flame which was burn¬ 
ing underneath a heater. 

The first question for you to determine is what caused 
this explosion. Was it caused by escaping gas from this 
meter, coming into contact with the flame which was 
659 continually burning underneath the heater, or was 
it caused by any other cause? Was it caused by the 
rising of vapor from some substance on the floor in the 
room? And if it was not caused by escaping gas, of course 
you need go no further, because the defendant would not 
be in any way liable in such a case as that. 

So, as I say, the first question for you to determine is 
what caused the explosion. The burden of proof is upon 
the plaintiffs to show by greater weight of the evidence that 
this explosion was caused by gas escaping in this room, 
from the meter, and coming into contact with the flame un¬ 
derneath the heater. If the plaintiffs have not maintained 
that contention by the burden of proof, and the evidence is 
equally balanced, you need go no further in your considera¬ 
tion and you should then return a verdict for the defendant 
in all three cases. 

On the other hand, if you find that this explosion was 
caused by gas escaping in the manner in which it has been 
described in this case, determine whether or not that escap¬ 
ing gas was caused by the negligence of the defendant, that 
is, by the failure of the defendant either in making repairs 
or in installing a new meter, to exercise that degree of care 
incumbent upon it. 

The defendant, as a Gas Company furnishing gas, is 
bound to exercise such care, skill and diligence in all its 
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operations, and in the transaction of all its business, 

660 as the difficulty and danger thereof require. Its fit¬ 
tings must be of the highest character, and all pre¬ 
cautions for safety must be taken, within the bounds of 
reason: and in installing a new gas meter and in requiring 
the care of gas appliances, it is under the obligation to 
exercise the care which a reasonably prudent person would 
exercise under similar circumstances, being charged with 
knowledge of the danger which might result to occupants 
of the premises if gas might be allowed to flow in part of 
the premises, in a situation where it would be likely to be 
ignited. 

If you find, upon the preponderance of the evidence, that 
this explosion was caused by gas escaping from the meter 
and coming into contact with the flame, as I have indicated, 
and that the reason for that was that the defendant failed 
to exercise that degree of care which I have defined, then 
the defendant would be liable. 

The mere fact that gas alone escaped is not sufficient in 
itself. The question is, if it did escape, was it due to the 
negligent conduct of the defendant and did escaping gas 
cause this explosion? 

These are the facts for you to decide, and you are the 
exclusive judges of the facts. You are in no way bound by 
any opinion I may express either during the trial or during 
this charge as to the facts in the case, because that is your 
function and not mine. Of course, it is your duty to 

661 take the law as I give it to you; but the facts are 
yours and yours only to decide. 

In ascertaining the facts in this case, you are not only 
thd exclusive judges of the facts, but the exclusive judges 
of the credibility of the different witnesses who have testi¬ 
fied before you; and in determining that, you should take 
into consideration, first, the interest which a witness may 
have in the result of this case, whether as a party, or by 
reason of friendship or by reason of employment, or any 
other facts developed in the case which might tend to bias 
or color the testimony of a witness. 
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That does not mean you are to disbelieve a witness be¬ 
cause that witness is interested; but you should take that 
interest into consideration in determining the weight of the 
testimony of that particular witness. 

You have also had experts testify before you on hypo¬ 
thetical cases, that is, if so and so be true, what is your 
opinion on that? 

Of course, the value of such testimony depends largely 
on whether the facts which are submitted to them are estab¬ 
lished by the testimony in this case. You are not bound 
by the testimony of an expert, but you should give that 
testimony such weight as under all the circumstances you 
deem it entitled to, taking into consideration the experi¬ 
ence, the learning, and the opportunities of observa- 
662 tion of the witnesses testifying. 

If you find the plaintiffs have not maintained the 
burden of proof, both as to the cause of the accident and 
the negligence of the defendant, or the evidence be equally 
balanced, your verdict should be for the defendant in each 
of the three cases. 

On the other hand, if the plaintiffs have established the 
liability of the defendant, on the grounds I have indicated, 
then your verdict should be for each of the plaintiffs, in 
each case. 

In the case of Mrs. Biancaniello, as administratrix, fix 
such sum of money as will fairly and adequately compen¬ 
sate her and the children for the financial loss, the mone¬ 
tary loss that has resulted and will result to them by rea¬ 
son of the death of the husband and father, taking into 
consideration the probable length of his life, as shown by 
the stipulation of counsel, which I believe is 24.46 years. 
That compensation does not become a part of the estate of 
the decedent, but is for the benefit of the widow and chil¬ 
dren alone. 

And in the case of each of the other two plaintiffs, you 
should fix such sum of money as will fairly and reasonably 
compensate each of them, respectively, for the pain and 
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suffering which they underwent bv reason of this accident, 
not exceeding the cost to them of the attention of physi¬ 
cians, the care of physicians, and that reasonably 
663 certain to be required to be given in the future, if 
any; the cost of hospital accommodations and care, 
reasonably required; t lie reasonable value of the time lost 
by each since his injury, and any loss of any capacity. And 
if you find that any of these elements of damage are likely 
to continue in the future, or to be permanent, take that 
into consideration in fixing the amount of the recovery of 
each. 

So there will be three verdicts for you to render—either 
for the plaintiffs, the respective plaintiffs in each case, or 
for the defendant in each case, depending upon whether or 
not the plaintiffs have established the liability of the de¬ 
fendants, aceording.to the law as given to you and the facts, 
or whether they have failed to do so, or whether the evi¬ 
dence be equally balanced. 

If counsel have any further requests, step to the bench 
and I will consider them. 

Mr. Melrod: We are satisfied, if Your Honor please. 

The Court: Are there further objections? 

Mr. Wilson: None, sir. 

*••••••••• 
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Mtriteii States (llnurt of Appeals 

For the District of Columbia Circuit 


No. 10,448 


Washington Gas Light Company, Appellant, 


vs. 

Angelina Biancaniello, Administratrix, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLEES 


INTRODUCTORY STATEMENT 

This is an appeal from judgment in the amount of 
$17,000.00 for plaintiffs, appellees herein, entered on the 
verdict of a jury in an action brought by appellees to 
recover damages for the wrongful death of Guiseppe 
Biancaniello, deceased, for the benefit of Angelina Bian¬ 
caniello, administratrix, and for personal injuries to two 
other appellees, resulting from a gas explosion. 
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The trial of this case consumed six days and the record 
is voluminous. Necessarily, much of the testimony was 
deleted in preparing the joint appendix. References to 
the joint appendix printed at the end of appellant’s brief 
are indicated by the page number in parenthesis. Since 
we have found it imperative to refer to certain testimony 
not appearing in that joint appendix, we have included a 
supplemental appendix at the end of this brief. Refer¬ 
ences to this supplemental appendix are indicated by the 
symbol “(S. A.-)”. 


COUNTERSTATEMENT OF THE CASE 

On the evening of May 26, 1947, decedent, while in the 
process of laying a wood-block flooring, was spreading a 
mastic called Miracle Adehesive on his basement floor. His 
brother and nephew were watching the work. There were 
two rooms in the basement, with an archway between. 
Appellees were in the first of the two rooms. In the 
second room was a gas hot water heater with a constantly 
burning pilot light. About an hour after decedent began 
his work, a blue flame came through the archwav from the 
room where the hot water heater was located, shot high 
in the air, across the ceiling straight to the gas meter 
and then the explosion occurred (9, 14, 15). 

Immediately after the explosion the meter was seen 
burning by several persons (10, 14, 22); fire was seen 
in that comer by others (11, 18). Appellant removed the 
gas meter and it was condemned without a test and sold 
for junk (51). 

Gas was smelled on the main floor about a half hour 
before the explosion (21); on the stairway between the 
main and second floors (20) and in the yard outside (25) 
immediately after the explosion. 
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The expert, Bennett, a consulting engineer with twenty- 
five years experience and a vast experience in the gas 
industry, testified tha j(m his opinion the explosion was 
caused by leaking gas and not by mastic vapors (35-36). 
It was his opinion that all of the physical facts shown 
in connection with this explosion, outlined hereinbefore, 
were consistent with a gas explosion and not a mastic 
ignition (36). 

The remains of the can of mastic may have burned after 
the explosion. Some witnesses testified to the contrary 
(15, 49). But the evidence is clear and without contra¬ 
diction that the mastic spread over the floor was not 
burned (6). It was Bennett’s testimony that the burning 
of the mastic in the can would be consistent with either 
a gas explosion or a mastic ignition, but the failure of 
the mastic spread on the floor to burn was consistent only 
with a gas explosion and not with a mastic ignition 
(S. A. la). 

The manufacturer of the mastic, Cutler, testified that it 
would be absolutely impossible for the mastic to have 
caused the explosion, under the conditions shown to be 
existing in the basement. He was positive, as was Ben¬ 
nett, that the mastic vapors would have created a yellow 
flame and not a blue flame (31). He was positive that the 
rs -^rnastic vmfm* would cause no explosion, but only an 
ignition (31-32). 

There was evidence admitted as part of the res gestae 
that decedent, immediately after the explosion, declared 
that the gas meter had leaked and caused the explosion 
(15-16). 

i Several witnesses told of previous trouble with the odor 

of gas about the premises (14,17, 24, 26). Mrs. Biancaniello 
complained several times to appellant. Her first com- 
i plaint, about a year before, was by telephone (6) and her 
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complaint in April, before the explosion in May, was by 
a personal visit to appellant’s office (5). 

On May 6th, before the explosion on May 26th, appel¬ 
lant’s employee, Ruddle, installed a gas meter at the prem¬ 
ises and worked on the appliances; he was not a licensed 
plumber and had had little experience in installing meters; 
(46-47). There was a test dial on the meter, the purpose 
of which is to disclose any gas leakage in the system. If 
gas is leaking there will be a slight movement of the 
hand on this dial (S. A. 3a). Ruddle examined this dial 
after installing the meter and found the hand moving, so 
he checked the appliances to find the source of the leak; 
lie found, and, so he says, stopped, a leak in the hot 
water heater, but upon returning to the test dial, the 
hand was still moving (S. A. 2a). After procuring the 
assistance of his foreman, a leak was discovered in an 
old gas range (which was disconnected prior to the ex¬ 
plosion and had no connection therewith), but the em¬ 
ployees failed to again check the test dial. Byram, another 
employee, worked on the appliances the following day, but 
he did not check the test dial (S. A. 4a, 5a). 

The hot water heater, which Ruddle and Byram both 
worked on, nineteen and twenty days before the explosion, 
was still found to be leaking when Byram examined it the 
day following the explosion (S. A. 4a). 

Appellant proved that when its gas reaches an explosive 
quantity in a room it will likewise contain a lethal quan¬ 
tin’ of carbon monoxide. But appellant’s experts further 
proved that before that lethal quantity of carbon monoxide 
would have any effect upon the individuals, the required 
concentration of it would have to reach the bloodstream 
of those individuals, and the individuals would have to 
be exposed to that concentration for a required period 
of time (S. A. 5a, 6a). It was proven that the base¬ 
ment windows were open this fatal evening, thus provid- 
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ing a constant supply of fresh oxygen to the bloodstream 
of these individuals. The flame was continuously present 
in the hot water heater, thus it is only reasonable to as¬ 
sume that as soon as the gas reached an explosive quan¬ 
tity in that room it exploded, and the individuals were 
therefore not exposed to a lethal quantity of carbon 
monoxide for any period of time whatever. 

SUMMARY OF ARGUMENT 

I. The cause of the explosion and negligence of appel¬ 
lant were both established by substantial circumstan¬ 
tial evidence in addition to direct proof, and such 
proof was sufficient to remove all conjecture or specu¬ 
lation by the jury. 

(a) Every known physical fact about this occasion is 
compatible with a gas explosion and not a mastic ignition 
and proof of those facts, coupled with the opinions of the 
expert, Bennett, and the manufacturer of the mastic, Cut¬ 
ler, and the negligent work performed by appellant’s em¬ 
ployees, constitute ample proof that appellant’s gas caused 
the catastrophe. 

(b) Proof of exact source of the leak is immaterial, 
but all of the physical facts known about this occasion 
point either to the gas meter or gas hot water heater as 
the source of the leak, both of which appellant’s employees 
worked on just nineteen and twenty days prior to the ex¬ 
plosion. 

(c) Appellant’s negligence was proven by (1) inexpe¬ 
rience and lack of qualifications of appellant’s employee 
and incompetent workmanship performed just prior to 
the explosion, or by (2) notice of a dangerous condition 
given to appellant company in April and their failure to 
correct same before the explosion in May, 1947. 
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(d) Mere fact that evidence permits two or more 
hypotheses, some inconsistent -with liability, does not bar 
submission of the case to a jury. Furthermore, every 
physical fact known about this explosion is consistent 
with a eras explosion and not with a mastic vapor ignition. 

IT. This court should consider the happening of the event, 
itself, in connection with the other evidence of negli¬ 
gence, in determining whether the evidence is suffi¬ 
cient to support the verdict. 

(a) Failure of the lower court to instruct the jury with 
respect to the doctrine of res ipsa loquitur, does not bar 
appellees’ right to benefit of such presumption because 
“the doctrine is nothing more than a shifting of the duty 
of going forward with the evidence.” 

(b) Fact that the proof of the cause of an accident is 
solely circumstantial and that there may be two or more 
probable causative factors, or two or more hypotheses, 
some inconsistent with liability, will not bar application 
of the doctrine of res ipsa loquitur. 

m. Appellant did not prove an uncontrovertive fact 
which precludes liability. Appellant merely proved 
that if a required concentration of carbon monoxide 
was in the bloodstream of the individuals, and if it 
was there for a required length of time, death by 
carbon monoxide poisoning would ensue. But there 
is no proof in the record that the required concen¬ 
tration was present in the bloodstream, and no proof 
that the individuals were exposed to the carbon 
monoxide for the required length of time, to produce 
the results contended by appellant. 
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ARGUMENT 

Introduction 

Appellant raises three points on this appeal. Admit¬ 
tedly, however, all three must stand or fall upon one com¬ 
mon ground, i.e., sufficiency of the evidence. Since the 
points are so closely interrelated, appellant argues them 
as one. But he breaks his argument into three unnum¬ 
bered sub-headings, and these we have numbered I, II and 
III in our reply. 

I. There Was Ample Evidence in the Record to Avoid 
Speculation by the Jury as to Negligence and Proxi¬ 
mate Cause. 

Appellant contends that the jury was permitted to spec¬ 
ulate upon the facts in issue, asserting that there was no 
evidence upon certain points and insufficient evidence 
upon others. True, appellees’ evidence must be more than 
a mere scintilla but the law does not place upon appellees 
the burden of establishing their case as a “legal cer¬ 
tainty”. 

See: Washington Loan and Trust Co. v. Hickey, 78 
U. S. App. D. C. 59, 137 F. 2d. 677, (1934) 

In that case, plaintiff was passing the front entrance 
of the McGill Building when a window ventilator fell upon 
her. There was no direct evidence as to what caused the 
ventilator to fall, consequently, there could be no direct 
evidence that it fell as result of defendant’s negligence. 
Although it was held that the doctrine of res ipsa loquitur 
was applicable, the Court made it clear that the evidence 
was sufficient to submit the case to the jury without bene¬ 
fit of that doctrine. Upon the degree of proof required, 
the Court had this to say: (p. 679 of 137 F. 2d.) 

“The question in this case is whether a reasonable 
jury might think it substantially more probable than 
improbable that the falling of the ventilator was 
caused by neglect of these duties. As in other civil 
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cases, a balance of probability is enough. ‘The idle¬ 
ness of any talk of ‘certainty’ has been long since ex¬ 
posed, and ‘legal certainty’ is a mere phrase’.” 

So that, appellees were not required to establish their case 
as a “legal certainty”, by direct proof. "We maintain, 
however, in addition to our direct proof, the presence of 
sufficient circumstantial evidence and facts from which 
inferences might be drawn, to justify the jury’s verdict. 

See: Baltimore and Ohio R. R. Company v. Postom, 
U. S. App. D. C. Case No. 9S26, Decided July 11, 
1949. 

* * The trial court on a motion for directed ver¬ 
dict must view the evidence from the standpoint most 
favorable to the adverse party. It must assume that 
1 the jury may resolve the conflict against the moving 
party, and from the facts as found draw the inference 
most favorable to his opponent. If there is substan¬ 
tial evidence from which such deductions can be made, 
the motion must be denied, as the jury is clothed with 
the function and power of determining whether to 
make them. * * *” 

See, also: Christie v. Callahan , 75 U. S. App. D. C. 
133,124 F. 2d. S25, at page S39, (1941) 

“• • • Generally speaking, direct and positive testi¬ 
mony to specific acts of negligence is not required to 
establish it. Circumstantial evidence is sufficient, 
either alone or in combination with direct evidence. 
Circumstantial evidence may contradict and overcome 
direct and positive testimony. The limitation on its 
use is that the inferences drawn must be reasonable. 
But there is no requirement that the circumstances, 
to justify the inferences sought, negative every other 
positive or possible conclusion. The law is not so 
exacting that it requires proof of negligence or causa¬ 
tion by testimony so clear that it excludes every other 
speculative theory.” 

See, also: The New Berne, 80 F. 2d. 244, at page 247, 
4th Cir., (1935) 

“The origin of gasoline fires must in most cases be 
established by circumstantial evidence; and the proba- 
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tive effect of such evidence ought not be disregarded 
because the ingenuity of counsel may suggest a num¬ 
ber of ways in which such fires might have originated. 
In a number of reported cases, the courts have not 
hesitated to fix responsibility for gasoline fires and 
explosions under circumstances where the evidence as 
to the immediate cause has been far less satisfactory 
than in the case at bar.” (Citing cases) 

Thus, the courts have specifically held that the cause 
of an explosion may be proved solely by circumstantial 
evidence and this Court of Appeals lias specifically held 
that the negligence of the defendant and the proximate 
cause of the injury may be proved solely by circumstantial 
evidence and reasonable inferences and deductions. 

Let us now see what evidence, be it direct or circum¬ 
stantial, was presented to the jury which warranted appel¬ 
lees’ verdict and which carried the proof far beyond the 
realm of speculation. 

A. Proof that Explosion was Caused by Gas: 

Appellant contends that the only evidence in the record 
as to the cause of the explosion is the opinion of the ex¬ 
pert, Bennett, that the explosion was caused by gas and 
not mastic vapors. But, in addition to that opinion, all 
of the following facts are in the record and raise far more 
than a substantial probability that the explosion was 
caused by appellant’s gas: 

1. The very fact that there was an explosion. Appel¬ 
lant’s gas is highly explosive and the mastic is not. Ap¬ 
pellant refers to the mastic as highly explosive, but the 
evidence proves it to be not explosive, but only inflam¬ 
mable (31). 1 

2. The fact that the flame was blue in color. It was 
proven that appellant’s gas would create a blue flame 


1 Numerals in parentheses refer to printed pages of Joint Appen¬ 
dix. 
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and the mastic vapors would create a yellow flame (31 
& 36). 

3. The fact that the flame shot high in the air and 
traveled across the ceiling; that the ensuing fire burned 
in the upper part of the basement; that the mastic spread 
on the floor did not burn; that it was the upper part of 
the bodies of the three victims which sustained heavy 
burns. It was proven that appellant’s gas is light and 
hugs the ceiling and mastic vapors are heavy and hug 
the floor (31 & 41). 

4. The fact that gas was smelled at the premises before 
and after the explosion, and during the ensuing fire. Ap¬ 
pellant says that nobody in the house smelled gas that 
evening prior to the explosion, either in the basement or 
on the main floor. He admits that decedent’s daughter, 
Frances, testified that she smelled gas earlier that eve¬ 
ning, while seated at a spot on the main floor immediately 
over the meter in the basement. But, says appellant, it 
is extremelv doubtful that what she smelled was gas be- 
cause Bennett testified there was a marked similarity 
between the smell of mastic and of gas. Her testimony is 
clear, however, that she smelled gas, not mastic (21). She 
had smelled it on numerous occasions before (26), so she 
was familiar with its odor and there is no basis for ap¬ 
pellant’s doubts as to the accuracy of her nose. But, if 
there could be any doubt, the jury resolved it, as was its 
function so to do. Furthermore, Anthony Biancaniello 
smelled something as he went down into the basement, 
before the mastic can had been opened, but he couldn’t 
be sure it was gas (10). Whatever he smelled then, how¬ 
ever, was different from the mastic aroma which came 
later when the can was opened (13). Catherine Biaca- 
niello smelled gas as she was running down from upstairs, 
immediately after she heard the explosion (20). Appel¬ 
lant’s counsel, on cross-examination of Frances, brought 
out that other people said that they smelled gas while 
standing outside immediately after the explosion and dur- 
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ing the fire (25). Indeed, this evidence, when connected 
with all the other evidence in the case, warranted a jury’s 
deduction that escaping gas was smelled at those premises 
on the main floor and in the basement before the explosion, 
and that it was strong enough to be smelled between the 
first and second floors, and outside of the house, imme¬ 
diately after the explosion and during the ensuing fire. 
And this evidence is controverted only by the ingenuity 
of counsel in his observation that what Frances smelled 
was not gas, or that a burner on the kitchen stove was 
probably left on, which observations find no evidence nor 
basis in the record. 

4. The fact that all five windows and the door in that 
basement were open. This fact is proven by many wit¬ 
nesses and contradicted by the fireman, who said one win¬ 
dow was open. Cutler, manufacturer of the mastic, testi¬ 
fied that with the window’s open it would be absolutely 
impossible for the mastic to have ignited (27) and wfith 
one window open he didn’t believe it would be possible 
(29). The expert, Bennett, testified that the windows and 
door being open w’ould tend to cause the air to circulate 
and move the gas from meter to heater, where the heater 
flame w’ould ignite it and cause the explosion (36), and 
to eliminate the probability that the vapors from the 
mastic could have caused it (36). 

B. Proof that Explosion was Caused by Gas ; But Specifi¬ 
cally as to Source of the Leak. 

We submit, at the outset, that the exact source of the 
gas leak is immaterial. We were required to present 
proof only that leaking gas caused the explosion and 
that it resulted from appellant’s negligence. If the jury 
determined that the leak from the hot water heater caused 
the explosion, rather than the meter, still appellant w’ould 
be liable if appellant was negligent. 

Proof that Meter Was Source of Leak: 
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Appellant contends, however, that there is no proof in 
the record as to the source of the gas or that gas was 
leaking, except perhaps the daughter’s testimony that she 
smelled gas about one half hour before the explosion. 
Actually, all of the following facts are in the record and 
constitute proof that gas leaked from the meter and 
caused the explosion: 

1. The fact that the flame shot from the hot water 
heater straight to the meter. It was proven that if the 
explosion was caused by the meter, the flame would travel 
from the hot water heater directly to the meter (36 & 39); 
and if it had been caused by the mastic vapors the flame 
would have traveled from the hot water heater along the 
floor where the mastic vapors would be (31 & 36). 

2. The fact that immediately after the explosion, the 
meter was in flames. Appellant offered no evidence in 
direct contradiction of this fact, but does question the re¬ 
liability of our proof of it. Anthony Biancaniello saw the 
meter burning (10-11); Catherine Biancaniello saw the 
fire at the meter (18); Frances saw the meter “up in 
flames” (22-23); and cross examination by appellant 
brought from the witness, Stefano Biancaniello, that a 
seventy-five year old lady was standing outside imme¬ 
diately after the explosion and exclaimed, “Look, look at 
the flame on the meter” (14). True it is, that the view - 
of these witnesses was from outside the house, through 
the basement window nearest to the corner where the 
meter was. But the witnesses stated that they could see 
the meter and that they did see the meter in flames. In 
the absence of proof of impossibility or even improba¬ 
bility of vision from that point, the jury was entitled to 
accept the fact that the witnesses could and did see the 
meter. 

It was proven that if gas was leaking from that meter 
then that gas would have been burning during the fire 
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and the meter would have been not just scorched, but 
badly burned (S. A. la). 1 

3. The fact that the gas meter was damaged by fire 
beyond the stage of running a test on it. Appellant con¬ 
tends that the meter did not burn, but was only scorched. 
But, appellant’s own witness, Gillis, confirms that “no 
test” appearing on appellant’s records (71) meant that, 
in the judgment of the foreman or inspector in the meter 
shop, the meter was damaged beyond the stage of having 
a test run on it and should be condemned (51). And, 
according to company custom, meters must be damaged 
beyond repair before they will be condemned (51). As, 
pointed out in par. 2 above, the fact that the meter was 
in flames is strong circumstantial evidence that there was 
a leak in the meter. This evidence as to the damaged 
condition of the meter is strong proof that it was in 
flames. 

4. The fact that appellant failed to produce the meter, 
which was the best evidence as to whether or not it was 
defective and as to whether or not it had been badly 
burned. Appellant condemned and salvaged the meter for 
junk, well knowing that one man’s life had been lost and 
that two other victims had been injured. In Austerberry 
v. United States, 169 F. 2d. 583, 593, CCA, 6th Cir., (1948), 
an admiralty case where plaintiff contended the gas tank 
was leaking and caused the explosion and defendant con¬ 
tended the gas tank did not cause the explosion, the Court 
held: 

“* * * although the tank and other equipment of the 
boat were in the possession of the government at the 
time of trial, they were not produced despite the fact 
that the government expert testified that he would 
have been able to contribute more in the way of expla- 


1 Numerals in parentheses refer to pages of supplemental appen¬ 
dix at the end of this brief. 
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nation of the explosion and expert opinion evidence 
if he could have seen the tank. Since it was not pro¬ 
duced the presumption is that its production would 
have constituted evidence unfavorable to the respond¬ 
ent, and in such a case, the court is justified in con¬ 
cluding that the proof, if offered, instead of rebutting, 
would sustain the case against the government.” 

In the case of Shideler v. Capital Gas and Electric Co., 
126 Kan. 33, 266 P. 741, (1928), it was contended that an 
explosion in the basement was caused by gas leaking from 
a defective meter. Immediately after the explosion, the 
gas company appeared and put the meter in their car. But, 
a controversy arose over the right of defendant to remove 
the meter and it was placed in possession of a third party. 
This meter was produced at the trial and a small spot of 
paint was discovered on the inside of the meter between 
the unmelted solder and the outlet pipe fitting into the 
joint. It was contended by plaintiff that that small spot 
of paint on the inside established that the joint had not 
been soldered tightly and the paint had leaked through 
wheh the meter was painted. Consequently, it vras argued, 
if paint could seep into the meter, gas could leak out from 
that same spot. After verdict for plaintiff, the sufficiency 
of proof was questioned on appeal. The Supreme Court 
of Kansas held it was properly a question for the jury to 
determine whether or not the meter was defective and 
caused the explosion. 

Thus, what might have been proven in our case if ap¬ 
pellant had not disposed of the meter is readily apparent. 
We are entitled to the presumption that if the meter had 
been preserved and produced “it would have constituted 
evidence unfavorable” to appellant, and this Court “is 
justified in concluding” that the meter, if produced, “in¬ 
stead of rebutting, would have sustained the case” against 
appellants. 

5. The fact that appellant failed to produce the inspec¬ 
tor who actually had the meter in his hands and deter- 
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mined that it should be condemned without a test. Instead 
of producing that man, appellant produced Gillis, of the 
service department, who never saw the meter and could 
only testify as to what appeared on the record and what 
that notation “no test” meant, according to company 
custom and practice. We submit that the jury was entitled 
to infer, from this situation, that if that inspector had 
been produced, his testimony would have sustained appel¬ 
lees’ contention that the gas meter was defective, was 
badly burned, and that gas leaking therefrom caused the 
explosion. (Gas Consumer's Ass’n. v. Lely, 61 App. D. C. 
29; and Strich v. St. Louis County Gas Co., 58 S. W. 2d. 
487, 489, — Mo. App. —, wherein the Court held: 

“* * * Jones was the only person who knew just 
what he did in changing the meter. * * # The failure 
of the defendants to produce him as a witness or ac¬ 
count for his absence is a strong circumstance against 
defendant. ’ ’ (Citing many cases) 

6. The statement of the dead man, admitted as part of 
the res gestae, that the gas meter leak had caused the 
explosion (15-17). 

7. The testimony of Bennett, the expert, that, in his 
opinion, gas was leaking from the meter (37). Appellant 
states that the trial judge refused to allow Bennett to 
express that opinion. Actually, however, when it was 
pointed out to the trial judge that appellant’s counsel had 
brought forth that opinion by cross-examination, the court 
let it stand and stated that he would take care of it by 
instruction (40-41), which he did (65). 

Proof that Hot Water Heater was Source of Leak; 

The evidence regarding the leak in the hot water heater, 
immediately hereinafter discussed (Post 17), reveals that 
the jury was warranted in finding that the hot water 
heater was leaking and that the gas escaping therefrom 
caused the explosion. 
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C. Proof of Appellant's Negligence. 

As held in the case of Gas Consumers' Ass'n. v. Lely, 
61 App. D. C. 29, 31 (Post 20) “a gas light company is 
bound to exercise such care, skill, and diligence in all its 
operations, and in the transaction of all its business, as 
the difficulty, delicacy, and danger of its business requires. 
Its fittings must be of the highest character, and every 
precaution for safety must be taken within the bounds of 
reason”. And, in the case of Fonda v. Northwestern Pub¬ 
lic Service Co., 134 Neb. 430, 440, 278 N. W. 836, the Court 
declared: 

“A company engaged in the maintenance of such a 
dangerous fuel commodity (gas) must have employees 
efficient in their line, and it is bound to anticipate 
injuries resulting therefrom.” 

We submit that the following evidence establishes that 
appellant sent unskillful and inefficient employees to ap¬ 
pellee’s premises, supplied with faulty fittings for instal¬ 
lation at those premises, and that those employees per¬ 
formed their work without due diligence and failed to take 
even ordinary precautions provided for the protection of 
appellant’s patrons. 

1. Negligence of Employees: 

On the 6th of May, 1947, just twenty days prior to the 
explosion, appellant’s employee, Ruddle, came to Mrs. 
Biancaniello’s home and installed a new meter. He had 
worked for the company less than one year (S. A. 3a). 
He could not recall how long he had been installing meters, 
but it could have been anywhere between one and four 
months (46-47). He was not a registered, licensed plumb¬ 
er, but thought he was working under a master plumber’s 
license in the Gas Company (47). He was not very fa¬ 
miliar with the Ruud DeSoto hot water heater, which is 
the type he worked on at these premises (S. A. 3a). This 
is a most common type of hot water heater (S. A. 4a). 


17 


Ruddle testified that, at the same time he installed the 
meter, he found a slight leak in the main burner stop cock 
of the hot water heater and that he “soaped it up and 
stopped that leak” (S. A. 2a). Byram, who had been in 
the employ of the company almost fifteen years, testified 
that main burner stop cocks rarely leak unless they have 
been moved and that in his opinion Ruddle had moved the 
stop cock and that explained why Ruddle found gas escap¬ 
ing therefrom (47-48). Thus, the jury had evidence of 
Ruddle’s negligent, incompetent work from one of appel¬ 
lant’s own employees. 

Ruddle did not test to determine how much gas was 
leaking from that hot water heater (44), yet he was able 
to tell us just how much was leaking from that old gas 
range in the basement (S. A. 3a) 1 . Thus, he checked to 
determine the size of the leak at an appliance which he 
did not attempt to repair, but made no effort to ascertain 
the size of the leak on the hot water heater which he 
worked on and which was still found to be leaking the day 
after the explosion. 

Byram testified that he removed, cleaned and greased 
the main burner stop cock on this hot water heater on May 
7th, 1947 and it was not leaking (S. A. 4a). But, Bvram 
further testified that he was at this home again on May 
27th, the day following the explosion, and he examined 
the hot water heater and he “checked further and 
found the safety was leaking again at this time”, so he 
“removed it completely and greased it again” (S. A. 4a). 

Thus, the jury had evidence that although both Ruddle 
and Byram had worked on that hot water heater to stop 
the gas leak, which Byram said was caused in the first 
place by Ruddle’s moving the stop cock, and although 
both had supposedly stopped the leak, still it was found 


1 This old gas range was disconnected prior to the explosion, and 
admittedly had no connection whatever with the explosion. 
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that the hot water heater was leaking on the day after 
the explosion. 

Getting back to Ruddle’s work on the day the meter was 
installed—Ruddle went into much detail both on direct 
and cross-examination, touching upon the dial tests he 
made and his search for gas leaks. He testified that after 
installing the meter, he checked the test dial on the meter 
and the hand was moving, proving to him that there 
was a leak somewhere in the system. He checked the 
appliances and found a slight leak at the hot water 
heater and stopped that leak. He immediately returned 
to the test dial and the hand was still moving, so he went 
in search of another leak (S. A. 2a). He was unable to 
find it and went out and reported this fact to his foreman, 
who came in to help him. The two of them discovered a 
leak at the old gas range in the basement. But, they did 
not then ret uni to the test dial to see if the hand had 
ceased to move. Perhaps they meant to say that they did, 
but as pointed out in the Lely case (Post 21), we have no 
way of knowing what they did, except by what they said. 
After so carefully reciting his every faithful check of that 
test dial, we are warranted in assuming that if he had so 
checked it again, he would have said so. 

TVe submit that it was gross negligence for those em¬ 
ployees to depart the premises, after working on gas ap- 
jiiaiiii . particularly after installing a meter, without first 
making sure that the hand on the test dial was unmoving 
and standing fast in its only safe position. Particularly 
is this true when viewed in the light of the high degree 
of care placed upon appellant in dealing with such a highly 
explosive commodity’, and in the light of the purpose of 
the test dial and the scrupulous scrutiny thereof made by 
all gas service men. ( Gas Consumers’ Ass’n v. Lely , post 20, 
21: Shelly Oil Company v. Holloway , post 27; and Public 
Utilities Corporation of Arkansas v. McNaughton, 39 F. 
2d. 7, CCA, 8th Cir., (1933).) In the latter case, the appel- 
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late court held the evidence of negligence of gas company 
employee was sufficient to submit that question to the jury. 
The only evidence of negligence set forth in the opinion is: 

“According to the evidence of plaintiff, said employee 
negligently failed to ascertain whether the service 
pipes were in safe condition before turning on the flow 
of gas. This was easily ascertainable from an inspec¬ 
tion of a dial on the meter” 

Ruddle found the leak in the hot water heater after the 
test dial sent him in search of one, and when he returned 
to the test dial, the hand was still moving. We submit that 
the jury was warranted in deducing that those men would 
have found that hand still moving, if they had similarly 
returned to that test dial after finding the leak in the old 
gas range, and that it was moving because there was a leak 
in that meter, or still a leak in the hot water heater. But 
it was late and time for those employees to be off work 
and going home. They merely assumed that they had 
located all the leaks and they left. 

No one else looked at that test dial until after the 
explosion. Byram was out there the next day, but he did 
not check to see if the test dial hand was still or moving 
(S. A. 4a, 5a). So that, the last time that th-e gas company 
employees ever looked at the test dial on that meter, the 
hand was moving, conclusively proving to them that there 
was a leak in the system, and they departed the premises 
just that way, merely advising Mrs. Biancaniello to have 
the old gas range disconnected (which she did) and telling 
her to leave a window open (and she opened them all), 
but they did not tell her why (5). Here again, wasn’t the 
jury entitled to infer, from their advice that a window be 
opened, that those two men knew that gas was escaping 
and that they had not corrected the situation and 'were 
leaving the premises in that condition? Mrs. Biancaniello’s 
testimony in that regard is not contradicted, although both 
employees in question were placed on the stand. 
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There is little law in the District upon gas explosions, 
but the case of Gas Consumers’ Ass’n. v. Lely, 61 App. 
D. C. 29, 57 F. 2d. 395, (1932) is very pertinent upon the 
question of negligence of gas company employees. This 
was an action by administrator for death by gas poison¬ 
ing. Decedent and his co-worker were found dead in bed 
one evening. A small gas stove was turned on, but un¬ 
lighted. Defendant gas company employees had installed 
a governor on the gas system at the premises that morn¬ 
ing, during which time they had severed the supply of gas 
for a short period. After verdict for plaintiff, defendant 
appealed, contending, among other things, that the court 
permitted the jury to speculate as to the cause of the in¬ 
jury. Studying astutely the proof of negligence, the Court 
says: (p. 31 of 61 App. D. C.) 

“The negligence of defendant’s servants, as alleged 
and denied in this cause, can be well considered by a 
somewhat detailed examination of the evidence touch¬ 
ing the work done and the persons concerned in it. 
The work was done by defendant’s servants, Rainey 
and Boteler, who were sent to do it by their foreman 
• * • Hill, who did not himself visit the scene until 
everything was over and the men were dead. Hill 
was a registered gas titter, twenty years in the service 
of the defendant company; while Rainey had served 
an apprenticeship under Hill, but was not a licensed 
gas fitter at the time of this work, nor at the time of 
the trial some three years thereafter. * * *” 

Thus, in considering proof of negligence, this Court con¬ 
sidered first, the lack of qualifications of Rainey, the man 
who did the work. Appellant’s man, Ruddle, who installed 
the meter and worked on the heater, in our case, was suf¬ 
fering from precisely the same lack. 

The Court, in the Lely case, goes on to point out that 
Rainey testified that: (p. 32 of 61 App. D. C.) 

“When he restored the flow of gas at the meter, he 
went out and himself lit the appliances in the kitchen 
and dining room and let the air off the line, but before 
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doing this he watched the test dial on the meter with 
a spot light for three or five minutes and ascertained 
that no gas was flowing. ’’ 

And then the Court says: 

“The record gives * * * an important part of Rai¬ 
ney’s testimony: 

“* * * After he shut everything off, I saw that the 
meter was at a standstill and then cut the gas off at 
the meter. I was using a flash light as it was dark 
behind the piano. Before I cut the valve off I noticed 
that the dial on the meter was registering. 

“In this testimony Rainey says in one place that be¬ 
fore he cut off the gas he observed the meter and that 
it showed no flow. At another place he says, speaking 
of the same moment, that the dial was registering. It 
may Avell be that he was speaking in the latter instance 
of the time prior to the turning out of the gas from 
the kitchen burners, but we have no means of knowing 
what he meant except by what he said, and the lan¬ 
guage used is consistent ivitli an admission which the 
subsequent event seems to indicate was true, namely, 
that, after the burners then known to be in use were 
all turned off, the gas was still passing through the 
meter. We think from the record that the jury might 
reasonablv have so understood it. And, if Rainev 
stated that the dial on the meter was registering after 
all appliances in kitchen and dining room had been 
extinguished, then it was evident that some other 
appliance served by that meter was in use before he 
cut off the valve, and notice thereof was directly 
before his face.” 

The following pertinent languge appears in the opinion 
(p. 32): 

“But no man is a disinterested witness where his 
testimony relates to the performance or nonperform¬ 
ance of his duty, especially where two human lives 
have been snuffed out by the transaction under con¬ 
sideration. 

Where such a witness testifies that he performed his 
duty, but other facts in evidence are inconsistent there¬ 
with, the question is for the jury to decide.” 
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In the instant case the jury had a right to conclude, 
after observing the witnesses and hearing their testimony, 
that appellant’s employees had negligently performed 
their duties incident to the installation and repair of the 
gas appliances. 

2. Notice to Appellant. 

Of course, if the court finds that the foregoing evidence 
of negligence was sufficient to submit that question to the 
jury, then this argument as to notice becomes imma¬ 
terial. It was held, in Applegate v. Portland Gas & Coke 
Co., 142 Or. 66,18 P. 2d. 211: 

“* * * If however, the meter or service pipes were 
improperly or carelessly installed, the liability of the 
defendant company would not depend upon notice of 
defective condition. Under such circumstances, the 
company would be bound reasonably to anticipate that 
injury might result.” 

But, asserts appellant, “No one ever complained to ap¬ 
pellant about a leak or the smell of gas in those premises”. 
Mrs. Biancaniello is an Italian woman, who obviously had 
difficulty in exactly expressing her Italian thinking with 
English words. But a study of her testimony reveals that 
she was having trouble with the gas about two months 
before the explosion and that she went down to appellant’s 
company and talked to them about it (4-5). Appellant 
contends that it seems clear that Mrs. Biancaniello was 
wrong about the time because they had a record that she 
complained about a year before, but they had no record 
of a complaint just two months before the explosion. Her 
first and last complaint, however, are definitely disting¬ 
uishable because the one she made almost a year ago was 
by telephone and the one made about two months prior to 
the explosion was by going down to their office in person 
(5,6 & 7). 

Indeed, the fact that they had so much trouble about 
the odor of gas at the premises two months before the 
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explosion, and the fact that the employees actually found 
leaks in the gas equipment when they examined it on May 
6th, clearly corroborate Mrs. Biancaniello’s testimony that 
she complained to appellant about that trouble about two 
months before the explosion. 

The gas company’s records as to complaints and the 
employees ’ testimony that they went out there twenty days 
before the explosion merely as a routine matter to replace 
a meter because of “Aged in Service”, do not constitute 
irrefutable proof that such were the facts. No halo hangs 
on the heads of appellant’s employees nor encircles the 
entries on the company records. (Shelly Oil Co. v. Hollo¬ 
way, post 27). 

In Northwest States Utilities Co. v. Broilette, 51 Wvo. 
132, 65 P. 2d. 223, 230, (1937), there was a gas explosion 
caused by striking a match. Various witnesses testified 
they had smelled gas from time to time, but not continu¬ 
ously. Neither plaintiff, nor another party, who were in 
the basement during the morning of the explosion, smelled 
any gas at that time. Plaintiff claimed he notified the 
defendant of the odor of gas on two occasions. Defendant 
testified they had no record of any such complaint and all 
the employees who would receive such complaints, if made, 
denied receiving them. Said the Court: 

“Defendant contends the evidence (as to notice) was 
too indefinite because the witnesses could not fix the 
time wdien the several notifications were made. But 
we think it pretty clearly appears, if the evidence of 
plaintiff is to be believed—a question for the jury— 
that on at least two occasions between the time the 
Ashtons became ill and the date of the explosion, the 
gas company was notified that the basement was full 
of gas and failed to respond to any effect.” 

So it was, in our case, for the jury to determine whether 
they believed the records of the company and the employ¬ 
ees’ testimony that they went out there on a routine mat¬ 
ter, or whether they believed that Mrs. Biancaniello and 
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the other witnesses had smelled gas on numerous occa¬ 
sions about two months before the explosion and that she 
had complained about that trouble to the company. 

D. Appellees Did Xot Produce Evidence Consistent With 
Tiro Hypotheses, and Were Not Required to Abso¬ 
lutely Eliminate All Possible Causes Inconsistent With 
Liability. 

It is appropriate here that we first reach a correct state¬ 
ment of the law upon this principle. The expressions 
quoted by appellant may be found in opinions of our Court 
of Appeals. But this Court has finally put at rest all of 
the past apparent unrest which had surrounded this prin¬ 
ciple of law. In a recent decision, this Court cuts through 
the forest and gives us the correct statement of the prin¬ 
ciple to be applied in determining whether or not a case 
should be submitted to a jury where two hypotheses exist, 
one inconsistent with liability. 

Baltimore <0 Ohio R. R. Co. v. Postom, U. S. App. D. C. 

Case No. 9826, (July 11,1949) 

“If substantial evidence is presented, which, if cred¬ 
ited, would sustain a verdict in favor of one party 
or the other, the case should be left to the jury. It is 
not for the court to weigh the evidence on both sides 
of a contested issue. To do so is the function of 
the jury. If the evidence is conflicting, the conflict 
must be resolved by the jury. If divergent inferences 
may be drawn from the evidence, the selection of the 
proper deduction is also a function of the jury. 

From the mere fact that the evidence permits two or 
more possible inferences, it does not necessarily fol¬ 
low that the evidence is not substantial and is not 
sufficient to sustain the jury’s finding. To be sub¬ 
stantial, the evidence need not point entirely in one 
directionA 9 

• * * * 

“True there are expressions in some cases to the 
effect that if the facts give equal support to each of 
two conflicting inferences, or are consistent with either 
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of two hypotheses, neither may be deemed established. 
An analysis of such statements irresistibly leads to 
the conclusion that they cannot be reconciled with the 
principles which have been adopted by a majority of 
the decisions and which have just been summarized. 
These assertions do not represent the accepted view 
of the law. If they did, the court would have to de¬ 
termine in each case whether the evidence is capable 
of only one conclusion and unless it answered this 
question in the affirmative, the trial would terminate 
with a directed verdict. The court would then really 
be deciding questions of fact, subject to a subsequent 
veto on the part of the jury if the court submitted 
the issues to it.” 

The Court of Appeals, 5th Circuit, applying that correct 
principle of the law, held that a case was properly sub¬ 
mitted to the jury, where the circumstances were closely 
analogous to the circumstances in our case. See: 

Stanolind Oil & Gas Co. v. Brown, 62 F. 2d. 398, CCA, 
5th Cir., (1933) 

In that case, Miss Brown entered her cellar, struck a 
match and gas which had collected there immediately ex¬ 
ploded. There was evidence that the drip lock on defend¬ 
ant’s pipe line had been broken by vandals, but gas could 
not escape unless the valve was opened after the lock 
was broken. There was no direct evidence that this valve 
was open (p. 400 of 62 F. 2d.). The gas could have come 
from these pipes of defendant, which ran along a ditch 
some 140 yards away from Miss Brown’s property, or, it 
could have come from the pipeline of a third party which 
furnished refined gas to her premises, which pipeline had 
two small leaks in it at points where it passed near the 
cellar. The remaining facts are adequately stated in the 
following quotation from the opinion: 

. . there was testimony from which it was fairly 
inferable that gas continued to escape from the open¬ 
ing in appellant’s pipe line. . . . Another pipeline, 
which furnished stripped or refined gas to those prem¬ 
ises, had two small leaks in it at points where it 
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passed near the cellar, but those leaks were close to 
the surface of the ground, and the cellar was pro¬ 
tected from them below the surface by a wall con¬ 
structed of stone and concrete. Besides, an expert 
witness for appellee testified that refined gas being 
lighter than air would ascend whereas raw gas being 
impregnated with gasoline and therefore heavier than 
air would seek the lowest level, and that upon meas¬ 
urement he found the leaks to be so small that it would 
take nearly two months for the leakage from them to 
supply enough gas to the cellar to produce an explo¬ 
sive mixture. Under this evidence it was for the 
jury to say whether it was appellant’s gas that ig¬ 
nited. It cannot be said that the verdict was specida- 
tive on the ground that appellee was unable to show 
which one of two possible causes produced the injury.” 

All of the facts in our case clearly meet the test put to 
the facts in that case. Furthermore, appellees produced 
no proof consistent with the theory that the mastic vapors 
could have caused the explosion. All the evidence pre¬ 
sented, including the opinions of experts, proves, con- 
trarily, that the mastic could not have caused the explo¬ 
sion. Every physical fact known about this catastrophe 
points persuasively to a gas explosion and not a mastic 
vapor ignition. 

The following decision seems to answer all of the sub- 
points raised by appellant and thus far argued in this 
reply. 

Shelly Oil Co. v. Holloway, 171 F. 2d. 670, CCA, 8th 
Cir., (1948) 

This case is almost on all fours with ours as to the facts 
and virtually every question raised by appellant in our 
case was involved in this case. The district judge, sitting 
without a jury, found for plaintiffs, which was affirmed 
on appeal. 

Plaintiff’s home was destroyed by fire allegedly caused 
by defendant’s negligence in failing to find and stop leaks 
in the propane gas installations, supplied and serviced 
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by defendant gas company. Defendant delivered a tank 
of gas and performed certain work on the installations 
and appliances on the day of the fire, which occurred about 
3:30 in the afternoon. Plaintiffs first began to notice an 
odor of gas about two and a half months before the fire. 
Mr. Holloway testified that about two months before the 
fire, he asked the company to check his equipment and that 
he later complained to the company about a possible leak. 
Mrs. Holloway corroborated this. Defendant denied re¬ 
ceiving any complaints, except the one call the day before 
the accident stating that plaintiffs needed a tank of gas 
and wanted the equipment checked. Defendant had a letter 
from Mrs. Holloway two weeks before the accident, and 
nothing was said in the letter about a possible leak in the 
gas equipment in the house or about the odor of gas. It 
complained that the tanks of gas did not last long enough 
and requested an investigation, (p. 676 of 171 F. 2d.) 

Thus, defendant’s position in that case was even 
stronger than appellant’s position in our case, as to notice, 
because of the letter written by Mrs. Holloway just two 
weeks before the accident, in which she wholly fails to men¬ 
tion any odor of gas or a possible leak in the equipment in 
the house. 

Defendant’s service men changed the location of the 
cylinder, made a pressure gauge test to discover leaks 
and discovered a small leak which they repaired. They 
testified that they then again applied the pressure gauge 
test and it showed there were no other leaks; that so far 
as they knew, these tests were accurate and conclusive; 
that they noticed no odor of gas and that no one com¬ 
plained to them about an odor of gas (p. 677). 

Mrs. Holloway testified that the men tested for leaks 
by using a lighted match; that there was an odor of gas 
•while the men were there and the men told her it would 
go away and it was safe to light the heater (p. 677). 
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Thus, the employees testified that they checked their 
pressure gauge test, after finding and fixing a leak, and 
found it reflecting no leaks in the system before they ever 
left the premises. 


The Holloways had left home, but their brother, Elmer, 
discovered the mattress on his bed smoldering that after¬ 
noon; he saw bluish red flames coming through a hole in 
the floor under this bed (667-678); In this hole reposed 
wires for an electrical connection (675); a witness testified 
that Elmer told him that the fire was caused by defective 
wiring; Elmer denied this; there was testimony that pro¬ 
pane gas burns with a blue flame and in the witness’ 
opinion the flame discovered by Elmer was a flame of that 
burning gas; there was no explosion of gas in the house 
at any time (67S); plaintiff’s expert testified that in his 
opinion the fire was caused by escaping gas; defendant’s ex¬ 
pert testified that in his opinion it could not have been so 
caused, else there would have been an explosion (678). 
Furthermore, defendant contended the court’s finding was 
contrary to a conclusively established physical fact and 

natural laws, (post 3 7 

The Court held: (p. 679) 

“The mere statement of the evidence shows how dif¬ 
ficult it is for an appellate court to appraise it fairly 
from the printed record, and how important, if not 
decisive, in such an appraisal was the opportunity 
which the trial court had to hear and observe the wit¬ 
nesses on the stand. Obviously, the trial court might 
have resolved the issues of fact in favor of defendant. 
But we can not say that the opposite conclusion is 
without substantial basis in the evidence or that upon 
a consideration of all of the evidence it is clearly 


erroneous. 




The striking similarity of the type of proof in that case 
and in our case is immediately apparent, such as: the color 
of the flame, the odor of gas, the complaint about same, the 
negligent work of the impuly—f. , the existence of two pos- 
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sible hypotheses, and the so-called conclusively established 
physical fact precluding liability. And, just as the court 
held in that case, the jury’s opportunity to hear and observe 
the witnesses on the stand is vitally important, if not de¬ 
cisive, in such a situation. Although the jury in our case 
might have found for appellant, it did not do so, and its 
finding for appellees is amply supported by the evidence. 

II. Appellees Are Entitled to Presumption of Negligence 
by the Mere Happening of the Event, Whether or Not 
That Presumption Be Labeled Doctrine of Res Ipsa 
Loquitur. 

A. Trial Court’s Failure to Instruct Jury on Presump¬ 
tion Does Not Bar Appellees’ Right to Benefit of It. 

Appellant asserts that our verdict cannot be sustained 
by the doctrine of res ipsa loquitur because the jury was 
not charged upon that doctrine. We contend, of course, 
that there was ample evidence in the record to sustain the 
verdict against appellant, without resort to the doctrine of 
res ipsa loquitur or to any presumption of negligence 
against appellant. But, since appellant raises the point, 
we answer it. 

First, we submit that in the District of Columbia, the 
doctrine of res ipsa loquitur is nothing more than a rule 
of law shifting the duty of going forward with the evi¬ 
dence. In Capital Transit Co. v. Jackson, 80 App. D. C. 
162, 164, 149 F. 2d. 841, cert. den. 66 S. Ct. 143, 326 U. S. 
762 (1945), this Court of Appeals discussed the variations 
of the rule of res ipsa, saying: 

“Some of the decisions hold that a ‘presumption’ 
arises, some a ‘permissible inference \ others a ‘prima 
facie case’, and in still others that the burden of proof 
is shifted to the defendant. The confusion is added to 
by the continued use of the words res ipsa loquitur to 
describe all of these rules without distinguishing 
among them. But whatever the result of the applica¬ 
tion of the rule in other-jarisdictions, in the District 
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of Columbia the rule is that, when res ipsat is ap¬ 
plicable, it permits an inference of negligence and thus 
establishes a prima facie case, or, in other words, 
makes a case to be decided by a jury. But it does not 
shift the burden of the proof. When all the evidence 
is in, the question for the jury still is whether the 
preponderance is with the plaintiff.” 

See, also: 

SafciiiVf Stores v. TFesf, IT. S. App. D. C. Case No. 
10.104 (Jan. 23, 1950) 

“. . . And in the case of Brown v. Capital Transit 
Co., 75 U. S. App. D. C. 337, 338, 127 F. 2d. 329,330 
(1942), this Court said: 

‘Where the res ipsa loquitur doctrine is applicable 
it means no more than that the party claiming 
damages has produced proof of a fact, or a series 
of related facts, which warrant the inference of 
negligence, not that they compel such inference\ 

Thus, it is seen that the doctrine is no more than a 
shift in rj of the duty of fjoiny forward with th-e evi¬ 
denced' 

Thus, in this District, where a plaintiff’s case depends 
wholly upon the presumption from the doctrine of res ipsa 
loquitur, the doctrine shifts, not the burden of proof, but 
the burden of going forward with the evidence. The 
burden of proof still rests upon the plaintiff. In other 
words, the doctrine is merely a rule of law to be considered 
by the trial judge in determining whether or not the de¬ 
fendant should be required to put on his evidence and it 
does not concern the jury at all. The doctrine entered our 
case only at the time the trial judge was considering 
defendant's motion for directed verdict at the close of 
appellees' case. (Here it is to be noted that this motion 
was made before appellees' expert, Bennett, took the stand. 
After Bennett’s evidence was in, then appellant renewed 
itsi motion and the trial judge denied it, without mention¬ 
ing the doctrine. Thus, it is not entirely clear that the 
court employed the doctrine in denying appellant’s motion) 
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Be that as it may, however, the fact still remains that after 
denial of the motion, appellant proceeded to put on its evi¬ 
dence. Thus, the question as to whether or not the trial 
court properly employed the doctrine, if it did employ it, 
is not before this Court on appeal. ( Capital Transit Co. 
v. Smallwood, 82 U. S. App. D. C. 228,162 F. 2d. 14 (1947)). 

Since the doctrine, if employed at all, was employed only 
at that time for the purpose of shifting the duty of going 
forward with the evidence, it matters not whether the jury 
was instructed about the doctrine. And, since the doctrine 
is merely a rule of law employed in determining a shift 
of the burden of going forward with the evidence, this 
Court, on appeal, may consider the presumption, just as 
the trial judge considered it, in determining whether or 
not the evidence was sufficient to submit to the jury, with¬ 
out regard to whether or not the jury was instructed about 
the doctrine. 

But, as recognized by this Court in the Jackson case, 
supra, the difficulty arises from the continued use of the 
words res ipsa loquitur to describe all of these rules with¬ 
out distinguishing among them. In the present case, ap¬ 
pellees do not rely solely upon the presumption from the 
doctrine of res ipsa loquitur to sustain their case. Actu¬ 
ally, we contend that our evidence is sufficient without re¬ 
sort to any presumption from the doctrine, but we do 
maintain that the happening of the explosion, itself, may 
be considered by this Court on appeal, in connection with 
the other evidence of negligence in determining whether 
or not the evidence is sufficient to sustain the verdict. 

In Gas Consumers’ Ass’n. v. Lely ( Ante 21) the court 
recites all of the evidence as to negligence and says: 

“. . . the language used is consistent with an admis¬ 
sion which the subsequent event seems to indicate was 
true, namely, that, after the burners then known to 
be in use were all turned off, the gas was still pass¬ 
ing through the meter. 99 
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There, the Court considered the event, itself, in con¬ 
nection with the inconsistencies and contradictions of de¬ 
fendant’s employees, in determining the sufficiency of 
proof of negligence of defendant. 

In the case of Christie v. Callahan (Ante 8), the Court 
holds: 

"‘We hold merely that the jury w*as justified in con¬ 
sidering the character of the injury in connection with 
the other evidence to find that negligence existed.” 

There, again, this Court considered the character of the 
injury in connection with the other evidence of negligence 
in determining that the jury had a right to find defendant 
negligent. 

In both the Lely case and the Christie case there were 
no instructions to the jury based upon the doctrine. In¬ 
deed. in the Christie case the Court of Appeals does men¬ 
tion the doctrine, it does not identify it bv its three latin 
words, but it describes it by saying that there are cases 
which hold that the character of the injury itself is sufficient 
to sustain an inference of negligence, and points out that it 
is unnecessary to go that far in the case before them and 
they tiierefore hold merely that the character of the injury 
could be considered in connection with the other evidence 
to find that negligence existed. 

So that, whether we call it the doctrine of res ipsa 
loquitur, or whether we call it the rule in the Lely and 
Christie cases, the fact still remains that under those 
cases, it is the law in this district that if the case is one 
which warrants the jury’s consideration of the happening 
of the event, in connection with the other evidence of negli¬ 
gence the appellate court will consider it in determining 
whether or not the evidence was sufficient to support the 
verdict, without regard to whether or not such an instruc¬ 
tion was given to the jury. 
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Perhaps we were entitled to an instruction somewhat 
similar to those quoted by appellant. No doubt we 
were entitled to an instruction that the jury could con¬ 
sider the happening of the explosion, itself, in connection 
with the other evidence of negligence of the defendant, 
under the rule in the Lely and Christie cases, but surely 
the fact that he didn’t give it to us is not a point to be 
turned against us on this appeal, but would be our point, 
had the jury found against us. 

B. The Proven Facts Warranted Application of the Doc¬ 
trine. 

Although we maintain that appellant waived his right 
to question the correctness of the trial court’s application 
of the doctrine, and that there is ample evidence to sustain 
the verdict without resort to any presumption from the 
doctrine, we here show that the facts do meet the require¬ 
ments for application of the doctrine. 

Appellant contends that the doctrine of res ipsa loquitur 
is not applicable to the facts of the instant case because, 
(1) the cause of the accident was not known, and (2) 
there was no evidence that, whatever the cause, it was 
within appellant’s control. 

Hereinbefore (Ante 9-20) we have covered the circum¬ 
stantial evidence and inferences which sustained appellees ’ 
contention that the explosion was caused by gas leaking 
from appellant’s meter or from the hot water heater that 
appellant worked on. We submit that such proof as to 
cause may be circumstantial and still warrant application 
of the doctrine of res ipsa loquitur. 

Leatham Smith Putnam Navigation Co. v. Osby, 79 
F. 2d 280, 283, CCA, 7th Cir., (1935) 

This was an admiralty case wherein the cause of the ex¬ 
plosion was established by circumstantial evidence and in¬ 
ferences. The exact point was argued and determined by 
the Court: 
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‘‘Appellant argues that to sustain the decree, this 
court must build up an inference based upon other 
inferences and that before the doctrine of res ipsa 
loquitur can apply there must be direct proof of the 
cause of the accident. We think the argument is fal¬ 
lacious. * * * Proof of the accident and of what 
caused it need not be by direct evidence or the testi¬ 
mony of eye witnesses. Indeed, the rule has its origin 
and reason in cases frequently arising where there is 
no direct proof as to the exact cause of the accident. 
In substantially all cases, the evidence offered in sup¬ 
port of the claimant’s case, under this rule, is neces¬ 
sarily indirect or circumstantial, but it is none the 
less competent.” 

It is true that in this Leatham Smith case the circumstan¬ 
tial evidence v*as held to be consistent with but one 
hypothesis. But, it serves to substantiate the statement 
that circumstantial evidence as to cause will support ap¬ 
plication of the res ipsa loquitur doctrine. To the same 
effect is New Berne (Ante S) and Austerberry (Ante 13). 
Now. let us consider a recent United States Supreme Court 
decision, where defendant contended that res ipsa loquitur 
could not apply because defendant did not have exclusive 
control of all probable causative factors. 

Jes'ionowski v. Boston and M. R. R. Co., 329 U. S. 
452, 67 S. Ct. 401,403, (1947) 

In an action for death of a railroad switchman the evi¬ 
dence presented two hypotheses—either that decedent 
negligently threw the switch while the lead car in the back¬ 
ward movement w*as straddling the switch, causing the de¬ 
railment and death of decedent, or that a frog about sev¬ 
enty-five feet east of this switch w*as defective and caused 
the derailment. There w'as no direct proof available as to 
either hyphothesis. There w^as circumstantial evidence 
that splints and planks w~ere thrown into the air near the 
frog. Other evidence showred thev w-ere close to the switch. 
After verdict for plaintiff the Circuit Court of Appeals 
reversed the judgment. The Supreme Court held the 
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Court of Appeals was in error and that judgment for 
plaintiff should stand. Said the Court: 

“The Circuit Court of Appeals reversed because it 
thought that the jury should not b e permitted to draw 
an inference of defendant’s eagli^Mio e from an ex- 
traordinary accident growing out of a general set of 
circumstances which included activities of the injured 
person, even though a jury, under proper instructions, 
could find from the evidence that the injured person’s 
activities did not cause the injury. 

# • # • 

“The court’s (Court of Appeals) reasoning was # • * 
that the railroad did not have exclusive control of all 
probable causative factors since deceased had some 
immediate control over switching and signaling. # • 

We cannot agree. Res Ipsa Loquitur, thus, applied, 
would bar juries from drawing an inference of negli¬ 
gence on account of unusual accidents in all operations 
where the injured person had himself participated in 
the operations, even though it was proved that his 
operations of the things under his control did not 
cause the accident. This viewpoint unduly restricts 
the powers of juries to decide questions of fact, and 
in this case, the jury’s right to draw inferences from 
evidence, and the sufficiency of that evidence to sup¬ 
port a verdict are Federal questions. A conceptualis- 
tic interpretation of res ipsa loquitur has never been 
used by this court to reduce the jury’s power to draw 
inferences from facts. Such an interpretation unduly 
narrows the doctrine as this court has applied it. 

• • • • 

(p. 404) “It is true that the jury might have found 
here that this accident happened as a result of the 
negligence of the deceased; but although the re¬ 
spondent offered evidence to establish this fact, it ‘did 
not satisfy the jury’. # * * It would run counter to 
common everyday experience to say that, after a find¬ 
ing by the jury that the throwing of the switch and 
the signaling did not contribute to the derailment, 
the jury was without authority to infer that either 
the negligent operation of the train or the negligent 
maintenance of the instrumentalities other than the 
switch was the cause of the derailment.” 
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Thus, although there was no direct proof as to the 
cause of the derailment, and although two hypotheses 
existed, one of which was not under defendant’s control 
and was inconsistent with defendant’s liability, and al¬ 
though all the evidence was circumstantial and contra¬ 
dicted, still the court held that the doctrine of res ipsa 
loquitur was applicable. Similarly, after finding that ap¬ 
pellee’s activities with the mastic did not cause the ex¬ 
plosion, our jury had a right to infer that a defective 
meter or negligent work performance on the meter or 
heater was the cause of the explosion, either, under the 
doctrine of res ipsa loquitur, from the mere happening of 
the event, itself, or, they had a right to consider the hap¬ 
pening of the event, itself, in connection with the other 
evidence of negligence, under the rule in the Lely and 
Christie cases ( Ante 29, 30). 

HI. Appellant Did Not Prove An Uncontrovertive Fact 
Which Would Preclude Appellant’s Liability. 

Appellant contends that when there is an uncontrover- 
tirc basic fact in the record proving defendant’s negligence 
could not be the cause of the injury, this Court has held 
it is error to submit the case to the jury. We have no 
quarrel with this statement of the principle of law applied 
in this District. But, to warrant the application of that 
doctrine the fact must be one which is uncontrovertive, 
not just uncontradicted. It must be a fact which, when 
conclusively established, makes it impossible for the de¬ 
fendant to be liable, not merely one which makes it im¬ 
probable that defendant is liable. Christie v. Callahan, 
ante 8 wherein the Court said: (p. 148 of 75 App. D. C.) 

“Unfortunately the case is one in which, as it comes 
to us, it is necessary to hold that the jury was jus¬ 
tified in ignoring important and, in some respects, 
undisputed testimony. That would have been true, 
whatever its verdict. None could have been rendered 
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which would not have ignored important, convincing 
and crucial evidence, given, as we think, by honest 
and honorable witnesses. It is in just such cases that 
courts are required to keep hands off the jury’s busi¬ 
ness. We must do so here. ’ ’ 

The holding in the Shelly Oil Co. v. Holloway case (Ante 
26), clearly demonstrates our point: 

“Nor can it be said on this record that the court’s 
finding that the fire was caused by escaping gas is 
contrary to conclusively established physical facts and 
natural laws. The argument upon this aspect of the 
case is based upon known properties of Skelgas. 
Briefly stated, it is that * * * within the time speci¬ 
fied any possible mixture of skelgas and air, conced¬ 
ing that such a mixture could have occurred, would 
have remained within the explosive limits of Skelgas, 
and that instead of a fire in the house there w’ould 
have been an explosion at the instant of contact of 
the Skelgas mixture with flame.” 

# • • * • 

“* * * The difficulty with defendant’s argument and 
computations is that too many of the decisive factors 
are only approximately known, if known at all. Under 
the evidence the volume of space in which escaping 
Skelgas became diffused throughout the air cannot be 
determined with any degree of accuracy. The time 
during which the gas escaped is not known. * * *” 

Thus, the court holds that defendant’s so-called conclu¬ 
sively established physical fact or known natural laws did 
not bar the lower court’s finding. Why? Because too 
many of the decisive factors in defendant’s argument and 
computations were only approximately known, if known 
at all. 

In our case, appellant contends that the evidence estab¬ 
lishes that the gas supplied by appellant could not have 
caused the explosion, since, if therp had been a sufficient 
quantity of gas in the basement to explode, it would have 
contained an amount of carbon monoxide poisoning suffi- 
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cient to have killed all three of the individuals by as¬ 
phyxiation long before the explosion occurred. 

Admittedly, there are two decisive factors in appellant’s 
argument and calculations, i.e., the degree of concentra¬ 
tion in the blood of the individuals, and the length of time 
an explosive quantity of gas was in the basement before 
the explosion occurred. 

A reading of their testimony will disclose that appel¬ 
lant's experts were testifying as to the results of a cer¬ 
tain concentration of carbon monoxide in the blood of 
the individuals (S. A. 5a, 6a). They did not testify that the 
conditions existing in that basement would produce that 
concentration in their blood. They both admitted that if, 
because of atmospheric conditions or because the windows 
were open, that degree of concentration was not present, 
then their testimony would be different. (S. A. 5a, 6a). In¬ 
deed. it is a matter of common knowledge that a normal 
human being will not die from the effects of seven tenths 
of one percent carbon monoxide in a room, so long as five 
windows are open and a fresh supply of oxygen is there¬ 
fore continuously coming into the room, thus preventing 
the required concentration in their bloodstream. 

Furthermore, appellant’s argument and calculations 
must be based upon another vital premise. That is, that 
the gas, in an explosive amount, was present in the 
basement the whole time these three men were down there. 
There is no proof of this vital point. How long an explo¬ 
sive quantity of gas was in that basement before the ex¬ 
plosion is an utterly unknown quantity. Undoubtedly, that 
gas was escaping slowly, gradually building up to an ex¬ 
plosive amount, and when it reached that point, it ex¬ 
ploded. Certainly, with the flame present in the hot water 
heater in the basement at all times, if it had sooner 
reached an explosive quantity, it would have sooner ex¬ 
ploded. Surely, it is more reasonable to so assume, than 
it is to assume that it was present in the basement, in an 
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explosive quantity the whole time those people were down 
there, but did not explode until somebody upstairs started 
to take a bath and thereby ignited the other flame, as 
appellant would have us assume. The size of the flame 
does not determine whether or not we will have a gas 
explosion. It is the amount of gas mixed with air that 
makes that determination. Indeed, many gas explosions 
have been caused by striking a match. Yet, on the other 
hand, holding a lighted match near a gas appliance is 
often employed as a test to discover small gas leaks. So, 
a small flame won’t explode a small gas leak, but as soon 
as that gas leak creates an explosive amount of gas mix¬ 
ture, then that same small flame will explode it. Verily, 
it is the quantity of gas, not the size of the flame, that sets 
off a gas explosion. And it is the length of time that in¬ 
dividuals are exposed to the carbon monoxide in that gas 
that determines whether or not they will be affected by it. 
The experts could not tell the jury that. That was a 
purely open question, to be determined by them. 

Thus, appellant did not prove an uncontrovertive, con¬ 
clusively established fact that those three men would have 
dropped dead long before the explosion occurred, under 
the conditions known to be existing in that, basement. 
They simply proved that if those three men were exposed 
to a required concentration of carbon monoxide, for a 
required length of time, they would become headachy, 
nausious, and eventually unconscious and dead. 

Indeed, the fact that the windows were open and that 
the explosion occurred as soon as the gas reached an ex¬ 
plosive quantity, explains why the gas company was held 
responsible for death and injuries by gas explosion, rather 
than for death of three individuals by carbon monoxide 
poisoning. 
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CONCLUSION 

In conclusion, we submit there was ample evidence that 
the explosion was caused by appellant’s gas, resulting 
from appellant’s negligence, to warrant submission of the 
case to the jury’ and to justify the jury’s verdict; that 
the evidence was sufficient without any presumption from 
the mere happening of the explosion, but that appellees 
are entitled to the benefit of that presumption; and that 
appellant’s theory based upon the presence of carbon 
monoxide in appellant’s gas does not preclude appellant’s 
liability because of the failure of proof of the two decisive 
factors in their theory, to-wit: the required degree of 
concentration, and the required time of exposure. 

Respectfully submitted. 

Albert Brick, 

Leonard S. Melrod, 

Attorneys for Appellees. 

517 Denrike Building, 
Washington, D. C., 
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SUPPLEMENTAL APPENDIX 

274 MARTIN TOSCAN BENNETT, 

• * • # 

305 Cross Examination 

BY MR. WILSON: 

• * * • 

330 Q Mr. Bennett, you have just said, have you 
not, that if the meter was not burned, but only the 
paint was scorched on it, you would draw the conclusion 
that no gas was escaping from the meter? A At the 
time it w^as scorched, that is correct. 

* * * • 

332 Q It is fair to say, though, sir, is it not, that 
if the explosion had been the result of the petro¬ 
leum vapors, the existence of the fire in that can 

333 would not refute that idea? A No, sir; it w-ould 
not. 

Q That would be wholly consistent with that kind of 
a fire, wouldn’t it? A It would be consistent with either 
cause. 

* * • • 

352 Redirect Examination 

BY MR. BRICK: 

# * # • 

354 Q Now another question: Assuming, as Mr. 

Wilson asked you, that the can of adhesive was on 
fire, what effect would that have had— 

No, I think the question he asked you, assume that 
this explosion was caused by petroleum vapors, would 
that have ignited the can of adhesive, and I think you said 
yes. What effect would that have had on the adhesive 
on the floor? A I would expect it to ignite the adhe¬ 
sive on the floor, also. 





2 a 


• • • • 

371 BERLIN RUDDLE, 

• • • • 

372 Direct Examination 

BY MR. WILSON: 

• • • • 

376 Q Now, sir, after you hung the new meter, will 
you state to the jury what you did next, to the best 

of \ J our recollection? A I then hung the meter, turned 
on the gas again at the stopcock, where I turned it off 
before, and then observed for a few minutes on the test 
hand and observed a very slight movement of the test 
hand. 

So then l proceeded to check the appliances to see if 
there was any leakage, seepage in the appliances, and I 
don't remember in which order I checked the appliances. 
However, 1 found a very small leak at the main burner 
stopcock to the water heater. So I proceeded to soap that 
up and stopped that leak at the water heater. 

Then I observed the test hand further and there was 
still a very slight movement. And then I checked the range 
in the kitchen, and I found nothing here. And I pro¬ 
ceeded to check the house line in the basement. I 

377 still found nothing, and it was in the evening. 

Q You mean, you did not find the source of the 
leak* Is that what you mean? A That is right, sir. 

Q All right. A And this was in the evening, around 
about the time when usually we go into the shop. And I 
had come out that day with other fellows on another 
trucks. So I went out to the street. As well as I recall, 
the foreman was out here, Mr. Kaufman, I believe. And 
I told him— 

• • • • 

Q No, don’t Mr. Ruddle, tell about the conversation. 
Pursuant to the conversation, did Mr. Kaufman come back 

into the house with you? A Yes, sir. 

• • • • 
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383 Cross Examination 

# • • • 

BY MR. MELROD: 

# • * * 

390 Q Tell the jury, if you will, how you can de¬ 
termine if there is a leak, by looking at this dial? 
A Well, after observing it for a certain period of time, 
if there is a leak anywhere there will be a slight move¬ 
ment of this test hand. 

* * # * 

392 Q You are familiar with this Ruud Desota type, 

393 you indicated this was, are you not? A No, sir; 

I am not too familiar with it. 

• • • • 

Q Did you test that one to determine how much gas 
was leaking from the stopcock to the main burner? A 
No, sir. 

* * * * 

400 Redirect Examination 

• * * • 

BY MR. WILSON: 

Q And I want to ask you to look at this card, I think 
the pink one, and tell His Honor and the jury what 

401 was the size of the leak at the old gas range. A 
One-half of one-tenth of one-half cubic foot in 15 minutes. 

Q Is that a very small quantity? A Yes, sir. 

* • • * 

410 Q Mr. Ruddle, when did you go to work for the 

Gas Company? A June 2, 1946, I believe, sir. 

* • • • 

415 VERNON FRANKLIN BYRAM, 

• • • * 

Direct Examination 

* • • • 

BY MR. WILSON: 

417 Q Tell the jury, if you will, what your procedure 

418 there is. What did you grease the stopcock with? 
A The burner cock? 


Q Yes. A I removed the core, which I lubricated 
with heavy, what we call a cocoa grease, a special lubri¬ 
cant used for that; and we just clean them good and coat 
them again and work them in. 

Q And you are satisfied you stopped whatever leak 
there may have been there? A Yes, sir. 

• ♦ • • 

419 Q Are you familiar with the type of hot water 
heater involved on the card there? A Yes, sir, 
quite familiar. That is a very popular heater. 

Q That is a Ruud Desota 3-30? A Yes, sir. 

# • • # 

4:26 Q Now, Mr. By ram, did you proceed to the 
premises 911 Decatur Street, Northwest, on the 27th 
of May? A Yes, sir, I did. 

• • • * 

Q Tell His Honor and the jury what work you 
427 did. A On this last, on this complaint, this is 
what we call an original order, I went there to check 
it, and I checked and found the pilot flame was okay. And 
I checked further and found the safety was leaking again 
at this time. I removed it completely and greased it again. 
I went a little further, since the lady told me there was a 
fire there the night before, and I even checked the tempera- 
tur of the water at that time, and found it 140 degrees. 
And I rechecked my flue, which is a must in all water 
heater complaints, the flue condition. 

• * • * 

429 Cross Examination 

• • • • 

BY MR. MELROD: 

435 Q You didn’t check the meter on that day, did 
you? A No, other than just walk by it. 

Q And you know, of course, you can check by that 
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dial you have indicated as to whether gas is leaking? A 
Yes. 

Q But you did not perform that test? A No, sir. 

# • * * 

547 JAMES EDWARD BREWER, 

• • • • 

557 Cross Examination 

* • • • 

BY MR. BRICK: 

560 Q Isn’t your entire answer, or wasn’t your en¬ 
tire answer based upon the premise that at the 

point in question there would be the concentration of car¬ 
bon monoxide that Mr. Wilson gave you? A Seven- 
tenths of one percent; that is correct. I was answering 
his question. 

Q If because of the atmospheric conditions or 

561 because of the window being opened there wasn’t 
that much of a concentration at any one given point, 

then your answer would be different? Isn’t that correct? 
A Absolutely. 

# * • • 

564 DOCTOR OSCAR B. HUNTER, JR., 

• • • • 

570 Cross Examination 

• • • • 

BY MR. BRICK: 

571 Q In other words, you are not testifying as to 
conditions; your testimony is based upon the as¬ 
sumption that in a given room at a given time, and in a 
given space, if you had the amount of gas, seven-tenths of 
one percent, as you testified to, and if the patient had no 
other air to breathe but that air mixed with that, then 
that would be your testimony as to the effect on the 




blood! A My testimony is, with a given concentration 
of gas, in the hypothetical question in point, the patient 
will be affected to that degree. A lesser degree of effect 
will be received with lesser degrees of concentration of the 
gas. 

Q Doctor, as a matter of fact, different people have 
different degrees of immunity to gas? Isn’t that correct? 
A I was testifying on the concentration in the blood. 

# * • • 

573 Redirect Examination 

BY MR. WILSON: 

Q Doctor, in that connection, what are some of the 
symptoms which occur, between the minimum saturation 
and the fatal saturation? A Well, the first symptoms 
are usually headache, dizziness; as the concentration in 
the blood becomes higher, the patients become nauseated 
and start to vomit. They get more disoriented, that is, 
dizzy; they will fall out, in a comatose state of complete 
unconsciousness; and after a short period of time, if they 
remain unconscious and exposed to the gas, they will die. 






